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-AGREEMENT OF LEASE, made as of the /51day of June,_°

1983, between BATTERY PARK CITY AUTHORITY ("Landlord"), a

public benefit corporation under the laws of the State of New

York, having an office at 40 West Street, New York, New York

10006, and OLYMPIA & YORK BATTERY PARK COMPANY ("Tenant"), a

partnership under the laws of the State of New York, having

an office at 245 Park Avenue, New York, New York i0167.

RECITALS

A. Landlord, as successor in title to BPC Develop-

ment Corporation, is the owner of certain real property located

in the City, County and State of New York generally consisting

of ninety-two (92) acres of land located on the west side of

lower Manhattan, bounded by Pier A to the South, the westerly

prolongation of Reade Street tothe North, the United States

Bulkhead Line to the East, and the United States Pierhead Line

to the West ("Battery Park City").

B. BPC Development Corporation, as predecessor in

title to Landlord, leased Battery Park City to Landlord by

that certain Restated Amended Agreement of Lease dated as of

June I0, 1980, between BPC Development Corporation as land-

lord and Landlord as tenant, for the development by Landlord,

in stages and by parcels, of a mixed use community consisting

of residential, office, commercial and recreational space with

related public infrastructure and amenities. A memorandum of

such Restated Amended Agreement of Lease was recorded on June



1!, 1980, _n Reel 527, Page 163, in the Office of the Register

of New York City (hereinafter defined) (New York County).

C. Landlord, as tenant under the aforesaid Restated

Amended Agreement of Lease, leased to Tenant by the Agreement

of Lease dated as of September I, 1981, as amended by the

First Amendment of Lease between Landlord, as tenant under

such Restated Amended Agreement of Lease, and Tenant dated

as of September 9, 1982 (the "Master Sublease"), a portion

of Battery Park City consisting of the Parcels (hereinafter

defined) and the buildings to be constructed on such Parcels

by Tenant pursuant to the Master Sublease. A memorandum of

the Master Sublease was recorded on November 6, 1981, in Reel

591, Page 158, in the Office of the Register of New York City

(New York County).

D. The Master Sublease contemplated, pursuant to

Section 10.16 thereof, the severance of each Parcel under a

separate lease (a "Severance Lease") substantially in the

form of the Master Sublease. Notwithstanding anything which

may have been to £he contrary in the Master Sublease, Landlord,

as fee owner, and Tenant desire to enter into a Severance Lease

for Parcel D (such Severance Lease and all amendments, modifi-

cations, extensions and renewals thereof being hereinafter

referred to as the "Lease") at this time on the terms, cove-

nants and conditions set forth herein.

E. Simultaneously herewith, (a) Landlord as fee

owner and Tenant are entering into Severance Leases for, re-
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spectively:C Parcels A, B and C, (b) Landlord, as tenant under

the aforesaid Restated Amended Agreement of Lease, and Tenant

are entering into a termination agreement with respect to the

Master Sublease, and (c) Landlord, as both landlord and tenant/

under such Restated Amended Agreement of Lease, is entering

into a First Amendment of Master Lease which subordinates

such Restated Amended Agreement of Lease to each Severance

Lease for as iong as such Severance Lease remains in force.

Landlord and Tenant intend to record such termination agree-

ment, such First Amendment of Master Lease, a memorandum of

this Lease and a memorandum of each of the other Severance

Leases in the Office of the Register of New York City (New

York County). _

ACCORDINGLY, it is hereby mutually covenanted and

agreed by and between the parties hereto that this Lease is

made upon the terms, covenants and conditions hereinafter set

forth.

ARTICLE 1

DEFINITIONS

The terms defined in this Article 1 shall, for all

purposes of this Lease, have the following meanings.

1.01 "Abatement Base" shall mean the difference

between (i) the _nal assessed value of the Premises (here-
inafter defined) _-6_rundivided portion thereof), obtained as
provided in Section 41.10 and exclusive of any easement areas
which are located on, over, under or through the Premises (or
undivided portion thereof) and are either reserved by Landlord
(hereinafter defined) or granted to the Port Authorfty or PATH
(as those terms are hereinafter defined) under the Port Author-
ity Easement Agreement (hereinafter defined) (if such easement
areas are separately assessed), on the PILOT Commencement Date
(hereinafter defined), as such assess ue m _ " crease
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decrease from time to time, and (ii) the final assessed value
of the Premises (or undivided portion thereof), obtained as
provided in Section 41.10 and exclusive of any easement areas
which are located on, over, under or through the Premises (or
undivided portion thereof) and are either reserved by Landlord
or granted to the Port Authority or PATH under the Port Author-
ity Easement Agreement (if such easement areas are separately
assessed), on the date of Commencement of Construction (herein-
after defined). _- _-_ .

1.02 "Acceptable Securities" shall have the mean-
ing provided in Section ll.10(c).

1.03 "Additional Retail Use Allocation" shall have

the meaning provided in Section 23.04.

1.04 "Affiliate" shall mean in the case of any Per-
son (hereinafter defined), a corporation, partnership, tenancy-
in-common or other business entity or individual which, directly
or indirectly, controls, is controlled by. or-is under common
control with such Person. For purposes of the foregoing defi-
nition, "control" (including "control by" and "under common
control with") shall mean possession, directly or indirectly, _
of the power to direct or cause the direction of the manage-
ment policies of the entity in question, whether through the _:
ownership of voting securities, partnership interests, or by
contract or otherwise. Notwithstanding the foregoing, if
Olympia & York Battery Park Company is Tenant (hereinafter
defined), for purposes of the definition of Permitted Assignee
(hereinafter defined), "Affiliate" shall mean (i) Guarantor
(hereinafter defined), (ii) any corporation which owns at
least ninety percent (90%) of the authorized and outstanding
voting stock of Guarantor, (iii) any corporation at least
ninety percent (90%) of whose authorized and outstanding
voting stock is owned by Guarantor or a corporation referred
to in clause (ii), or (iv) any partnership with respect to
whose profits and losses Guarantor or a corporation referred
.to in clause (ii) or (iii) above has at least a ninety percent
(90%) interest as the managing general partner.

1.05 "Alternate PILOT Commencement Date" shall have

the meaning provided in Section ii.06(c).

1.06 "Annual Percentage Rent Statement" shall have
the meaning provided in Section 3.04(e).

1,07 "Base Lease Year" shall have the meaning pro-
vided in Section 3.04(a).

1.08 "Base Rent" shall have the meaning provided
in Section 3.01.
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_.09 "Basic Other Rent" shall have the meaning
provided in Section 3.05(b).

1.i0 "Basic Retail Rent" shall have the meaning
provided in Section 3.05(a).

l.ll "Battery Park City" shall have the meaning
provided in Recital A.

1.12 "Board of Estimate Resolution" shall mean

the Resolution of the Board of Estimate of New York City,
dated January 13, 1983 (Cal. No. 88), a copy of which is
annexed hereto as Exhibit "K" and made a part hereof.

1.13 "BPC Development Corporation" shall mean BPC
Development Corporation, a subsidiary of UDC (hereinafter
defined).

f.14 "Buildings" shall mean all the buildings (in-
cluding, without limitation, footings and foundations), Equip-
ment (hereinafter defined) and other improvements and appur-
tenances of every kind and description hereafter erected, con-
structed, or placed upon the Land (hereinafter defined) or
within the easements granted to Tenant by Landlord pursuant
to this Lease or the Easement and Restrictive Covenant Agree-
ment (hereinafter defined) for the improvement, use or enjoy-
ment of the Premises and any and all alte:ations and replaceT/"
ments thereof, additions thereto and substitutions therefor/
excluding, however, (i) the Civic Facilities (hereinafter de-
fined) and (fi) the improvements and appurtenances erected,
constructed or placed by the Port Authori:y or PA_"H within the
easements created under the Port Authority Easement Agreement.

1.15 "Building Standard Improvements" shall mean
the leasehold improvements generally provided by Tenant from
time to time to Subtenants (hereinafter defined) under Sub-
leases (hereinafter defined) of office, Retail (hereinafter
defined) or Other (hereinafter defined) s_ace, as the case
may be, at the Buildings, but in no event less than the lease-
hold improvements then generally provided by landlords of
office buildings in New York Cizy to their subtenants of
office, Retail or Other space, as the case may be.

!.16 "3ui!dings Scheduled Completion Date" shall
mean December 31, i987, withouz consideration of any extension
or extensions of that date by reason of Unavoidable Delays
(hereinafter defined).

1.!7 "Business Dais" shall mean all days which are
not a Saturday, Sunday or a aay observed as a holiday by
either the State of New York or the federal gOVernment or,
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as long as-Olympia & York Battery Park Company or an Affiliate
or Permitted Assignee of Olympia & York Battery Park Company
is the Tenant, the following Jewish holidays: Rosh Hashanah
(both days), Yom Kippur, Succoth (first two (2) days); Shmini
Atzereth, Simchas Torah, Passover (first two (2) days and last
two (2) days) and Shavuoth (both days).

1.18 "C.P.A." shall have the meaning provided in
Section 3.06(b).

1.19 "Capital Improvement" shall have the meaning
provided in Section 13.01.

1.20 "Central Plant" shall have the meaning pro-
vided in the Project Operating Agreement (hereinafter defined)

1.21 "Certificate of Occupancy" shall mean a cer-
tificate of occupancy issued by the Department of Buildings
of New York City pursuant to Section 18.04 of the New York
City Charter or any successor statute of similar import, or
other similar certificate issued by a department or agency
of NewYorkCity.

1.22 "Civic Facilities" shall have the meaning
provided in Section 26.01(c).

1.23 "Civic Facilities Construction Agreement"
shall mean the agreement defined in Section 26.01(b), as said
agreement maybe hereafter amended.

1.24 "Civic Facilities Development Schedule" shall
mean the schedule set forth in Exhibit "E-2" annexed hereto
and made a part hereof.

1.25 "Civic Facilities Drawings and Specifications"
shall mean the preliminary drawings and specifications and
outline specifications for the Civic Facilities identified in
Exhibit "E-l" annexed hereto and made a part hereof.

1.26 "Civic Facilities Maintenance A_reement" shall
mean the agreement described in Section 26.02(e;, as said
agreement may be hereafter amended.

1.27 "Commencement Date" shall mean the date of
commencement of the Term (hereinafter defined) as set forth
in Article 2.

1.28 "Commencement of Construction" shall mean,
with respect to the Premises, the date upon which Tenant com-
mences on-site construction of the foundations of the Build-
ings, including excavation and pile driving, and thereafter
proceeds to complete the Buildings without interruption, sub-

B
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ject to Unavoidable Delays; provided, however, that Tenant
shall be d_emed to have proceeded to complete the Buildings
without interruption as required above if Substantial Comple-
tion (hereinafter defined) of the Buildings shall occur by
the Scheduled Completion Date (hereinafter defined).

1.29 "Construction Agreements" shall mean agree-
ments for construction, Restoration (hereinafter defined),
Capital Improvement, rehabilitation, alteration, conversion,
extension, repair or demolition performed pursuant to this
Lease, other than the Civic Facilities Construction Agreement
and any Subcontracts and Purchase Orders (as those terms are
defined in the Civic Facilities Construction Agreement) en-
tered into by the contractor thereunder.

1.30 "Construction Laws" shall have the meaning
provided in Section ll.01(a).

1.31 "Consumer Price Index" shall mean the Con-

sumer Price Index for All Urban Consumerspublished by the
Bureau of Labor Statistics of the United States Department
of Labor, New York, N.Y. -Northeastern N.J. Area, All Items
(1967 = 100), or any Successor index thereto, appropriately
adjusted; provided that if there shall be no successor index
and the parties shall fail to agree upon a substitute index
within thirty (30) days, or if the partiesshall fail to
agree upon the appropriate adjustment of such successor or
substitute index within thirty (30) days, a substitute index
or the appropriate adjustment of such successor or substitute
index, as the case may be, shall be determined by arbitration
pursuant to Article 36.

1.32 "Courtyard" shall have the meaning provided
in the Project Operating Agreement.

1.33 "Courtyard Wing" shall mean one of the two
low-rise structures designed principally for office use to
be located on Parcel D at the northern and southern sides
of the Courtyard adjacent to the Buildings.

1.34 "Cross-Default Provisions" shall have the
meaning provided in Section 42.04.

1.35 "Default" shall mean any condition or event
which constitutes or, after notice or lapse of time, or both,
would constitute an Event of Default (hereinafter defined).

1.36 "Defaulting Party" shall have the meaning pro-
vided in Section 24.15.

1.37 "Deficiency" shall have the meaning provided
in Section 24.04(c).



-1.38 "Depository" shall mean any Person who would
qualify as--an Institutional Lender (hereinafter defined) hav-
ing an office in the Borough of Manhattan, who is qualified
to do business in the State of New York and who is designated
from time to time by Tenant to serve as Depository pursuant
to this Lease.

1.39 "Design Guidelines" shall mean the POD III
Infrastructure Drawings and Specifications, consisting of the
Esplanade Drawings and Specifications, dated September ii,
1981, prepared by Cooper, Eckstut Associates, and the Albany
Street and SouthEnd Avenue Drawings and Specifications,
dated May 20, 1981, as revised through September i!, 1981,
prepared by Vollmer Associates, Inc.

1.40 "Development Guidelines" shall mean the guide-
lines set forth in Exhibit "G" annexed hereto and made a part
hereof.

1.41 "Easement and Restrictive Covenant Agreement"
shall mean the Easement and Restrictive Covenant Agreement,
dated as of the date hereof, between Landlord and Tenant, in-
tended to be recorded in the Office of the Register of New _
York City (New York County).

1.42 "Easement Plan" shall mean the survey labelled
LB-45-BX1, prepared by Benjamin D. Goldberg, Licensed Land Sur-
veyor, State of New York, Earl B. Lovell - S.P. Belcher, Inc.,
dated December 13, 1982 and last amended June 13, 1983, which
survey has been initialled by Landlord and Tenant.

i

1.43 "E.I.S." shall have the meaning provided ij_l.__..

Section ll.02(a).

1.44 "Equipment" shall mean al_-Irixtures and per-
sonal property incorporated in or attach_d to and used or
usable in the operation of the Premisesl including, without
limitation, all machinery, apparatus, devices, motors, dyna-
mos, engines, compressors, pumps, boilers and burners; heat-
ing, lighting, plumbing, ventilating, air cooling and air con-
ditioning equipment; chutes, ducts, pipes, tanks, fittings,
conduits and wiring; incinerating equipment; elevators, esca-
lators and hoists; partitions, doors, cabinets, hardware;
floor, wall and ceiling coverings of the public areas only;
washroom, toilet and lavatory equipment; lobby decorations;
windows; window washing hoists and equipment; communications
equipment; fire prevention and extinguishing equipment; and
all additions thereto and replacements thereof; excluding,
however, any of the foregoing which are (a) owned by occu-
pants of the Premises who are not also Tenant or an Affiliate
of Tenant, or contractors engaged in maintaining the same,
(b) Civic Facilities, or (c) property owned by the Port Au-
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thority or%_ATM and located within the easements created under
the Port Authority Easement Agreement.

1.45 "Escrow Agent" shall mean any independent
public accounting firm having at least ten (i0) partners and
from time to time designated by Landlord.

1.46 "Escrow Agreement" shall mean (i) the Agree-
ment, dated as of the date as of which this Lease is made,
among Landlord, Tenant and Escrow Agent, the form of which
Agreement is annexed hereto and made a part hereof as Exhibit
"J", and (ii) any successor agreement thereto, as contemplated
y_-_-the Escrow Agreement.

1.47 "Event of Default" shall have the meaning
provided in Section 24.01.

1.48 "Expiration Date" shall meanthe date of the
expiration of the Term as set forth in Article 2.

1.49 "Final Completion" shall mean, with respect to
the Buildings, that (i) there shall have been issued one (i)
or more permanent Certificates of Occupancy for the whole of
each of the Buildings, (ii) there shall have been completed
all interior work to be performedby Tenant under Subleases
with Persons who are not Affiliates of Tenant or Permitted

Assignees for not less than fifty percent (50%) of theNet
Rentable Square Feet (hereinafter defined) of the Buildings,
and (iii) not less than fifty percent (50%) of the Net Rent-
able Square Feet of the Buildings shall be leased to and oc-
cupied by Subtenants who are not Affiliates of Tenant or Per-
mitted Assignees. The conditions set forth in clauses (ii)
and (iii) shall be deemed satisfied if the entity which is
the Tenant (or if Tenant consists of more than one entity,
one or more of the entities constituting Tenant) shall occupy,
for the conduct of its or their own businesses, in the aggre-
gate not less than fifty percent (50%) of the Net Rentable
Square Feet of the Buildings and the interior work to be per-
iormed with respect to such occupancy shall have been com-
pleted for not less than fifty percent (50%) of the Net Rent-
able Square Feet of the Buildings.

1.50 "Final Plans" shall have the meaning provide d
in Section 11.03(b).

1.51 "Fiscal Year" shall mean each twelve (12)
month period commencing July 1 and ending June 30, any por-
tion of which occurs during the Term, or such other twelve
(12) month period from time to time selected by Tenant in
connection with an assignment of this Lease to a Person who
is not a Permitted Assignee.
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-1.52 "Fully Enclosed" shall mean, with respect to
the Buildings, that (i) construction of the entire supporting
structure of the Buildings shall have been completed, (ii)
all fenestration shall be substantially in place, and (iii)
the skin and roof shall have been substantially completed.

1.53 "Governmental Authority (Authorities)" shall
mean the United States of America, the State of New York,
New York City and any agency, department, commission, board,
bureau, instrumentality or political subdivision of any of
the foregoing, now existing or hereafter created, having
jurisdiction over the Premises or any portion thereof•

1.54 "Gross Other Revenue" shall mean for the
applicable period, (i) all revenues to Tenant (determined
in accordance with generally accepted accounting principles
consistently applied)from, in connection with or arising
out of the use and occupancy of space in the Buildings which
is being used for Other purposes, including, without limita-
tion, base rent_ fixed rent, percentage rent, additional
rent, debt servlce and all other income, sums and charges,
whether payable under a Sublease or otherwise, less (ii)
the Gross Revenue Exclusion (hereinafter defined) and any
reimbursements paid by a Subtenant to Tenant with respect
to amounts paid by Tenant to Landlord pursuant to Section
3.05(b) on account of Tenant's Sublease with suchlSubtenant.

1.55 "Gross Retail Revenue" shall mean for the ap-
plicable period, (i) all revenues to Tenant (determined in
accordance with generally accepted accounting principles con-
sistently applied) from, in connection with or arising out of
the use and occupancy of space in the Buildings which is being
used for Retail purposes, including, without limitation, base
rent, fixed rent, percentage rent, additional rent, debt ser-
vice and all other income, sums and charges, whether payable
under a Sublease or otherwise, less (ii) the Gross Revenue
Exclusion and any reimbursements paid by a Subtenant to Tenant
with respect to amounts paid by Tenant to Landlord pursuant
to Section 3.05(a) on account of Tenant's Sublease with such
Subtenant.

1.56 "Gross Revenue Exclusion" shall mean debt ser-

vice on a loan made by Tenant to a Subtenant of office, Retail
or Other space, as the case may be, to finance the initial
leasehold improvements for such Subtenant in excess of the
then Building Standard Improvements, which loan shall be evi-
denced by a promissory note made by such Subtenant to Tenant,
provided, however, that if prior to Tenant and such Subtenant
entering into such Sublease, Landlord and Tenant shall agree
on the amount by which the cost per square foot per annum of
the initial l_asehold improvements for such Subtenant exceeds
the cost per square foot per annum of the Building Standard
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Improvements_ such debt service may be included as part of
the rental-under the Sublease with such Subtenant, and "Gross
Revenue Exclusion" shall mean such part of such rental, and
such loan _eed not be evidenced by a promissory note.

1.57 "Guarantor" shall mean O&Y Equity Corp., a
New York corporation.

1.58 "Guaranty" shall mean the Guaranty and Con-
sent to Service, dated as of September i, 1981, and the First
Amendment to Guaranty and Consent to Service, dated as of the
date hereof, executed and delivered by Guarantor in favor of
Landlord guaranteeing Tenant's performance under this Lease
and the performance of the tenants under the other Severance
Leases, the forms of which Guaranty and First Amendment to
Guaranty and Consent to Service are annexed hereto as Exhibit
"F-l" and Exhibit "F-2", respectively, and made a part hereof.

1.59 "Impositions" shall have the meaning provided
in Section 4.01.

1.60 "Institutional Lender" shall mean a savings
bank, a savings and loan association, a commercial bank or
trust company (whether acting individually or in a fiduciary
capacity), an insurance company organized and existing under
the laws of the United States or any state thereof or under
the laws of Canada, a real estate investment trust sponsored
by an Institutional Lender (which is not another real estate
investment trust), a religious, educational or eleemosynary
institution, a union, federal, state, municipal or secular
employee's welfare, benefit, pension or retirement fund or
.any combination of Institutional Lenders; provided, that each
of the above entities shall qualify as an Institutional
Lender within the provisions of this Section only if it shall
(a) be subject, or submit itself, to the jurisdicti6n of the
courts of the State of New York in any actions arising out
of this Lease, (b) be subject to the supervisi0n of the
Comptroller of the Currency of the United States or the
Insurance Department or the Banking Department or the Comp-
troller of the State of New York, or the Board of Regents of
the University of the State of New York, or £he Comptroller
of New York City or any federal, state or municipal agency
or public benefit corporation or public authority advancing
or assuring mortgage loans or making payments which, in any
manner, assist in the financing, development, operation and
maintenance of improvements, or, in the case of a secular em-
ployee's welfare, benefit, pension or retirement fund, be the
subject of a then current favorable Determination Letter from
the Internal Revenue Service pursuant to Sections 401 and 501 of
the Internal Revenue Code, and (c) have net assets of not less
_nan $500,000,000; provided, however_ that (i) a commercial
bank organized and existing under the laws of Canada or any
_f its provinces, or the New York agency of such bank, (ii) a
commercial bank, a trust company (whether acting individually
or in a fiduciary capacity) or an insurance company organized
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under the laws of a state other than New York, or (iii) a state

employee'_ pension or retirement fund of a state other than New
York, which is not supervised by any of the entities set forth
in claus_ (b) above, shall be deemed an Institutional Lender if
it is otherwise in compliance with this Section 1.60.

1.61 "Land" shall mean the land denominated Parcel D
described in Exhibit "A" annexed hereto and made a part hereof.

1.62 "Landlord", on the date as of which this Lease
is made, shall mean Battery Park City Authority, but thereaf-
ter, "Landlord" shall mean only the fee owner of the Premises
at the time in question, so that if Battery Park City Author-
ity or any successor to its interest hereunder ceases to have
any fee title interest in the Premises as the result of a
permitted sale or sales or transfer or transfers of Landlord's
fee title interest in the Premises, then the seller or trans-
feror shall be and hereby is entirely freed and relieved of
all agreements, covenants and obligations of Landlord here-
under to be performed on or after the date of such sale or
transfer, any remaining liability of such seller or transferor
to be subject to the provisions of Section 43.01 hereof, and
it shall be deemed and construed without further agreement
between the parties or their successors in interest and the
Person who then acquires or owns fee title to the Premises,
including, without limitation, thepurchaser or transferee
in any such permittedsale or transfer, that such Person has
assumed and agreed to carry out, subject to the provisions
of Section 43.01 hereof, any and all agreements, covenants
and obligations of Landlord hereunder accruing on or after
the date of the aforesaid sale or transfer.

1..63 "Landlord's Unavoidable Delays" shall mean
delays incurred by Landlord due to (i) strikes, lockouts, acts
of God; enemy action, civil commotion, or the inability to ob-
tain labor or materials due to governmental restrictions, (ii)
the wrongful failure of Tenant (as determined by arbitration
pursuant to this Lease) to grant any consent or approval to
Landlord, (iii) fire or other casualty or other causes beyond

the control of Landlord (not including Landlord's insolvenc[ or
financial condition), (iv.) the breach or default of Tenant zn
the performance of its obligations under this Lease, or of the
tenant under any other Severance Lease or the contractor under
the Civic Facilities Construction Agreement or the contractor
under the Civic Facilities Maintenance Agreement, provided
that such contractor is Olympia & York Battery Park Company
or a Pemmitted Assignee of the same, (v) the wrongful denial
or withholding of approval by the Port Authority or PATH
arising under the Port Authority Easement Agreement, (vi) the
failure of the Port Authority or PATH to obtain the approvals
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required u_der Section 5(h) of the Port Authority Easement
Agreement,-(vii) the obtaining of an injunction by the Port
Authority or PATH in connection with the Port Authority Ease-
ment Agreement if it is determined, beyond the right of judi-
cial appeal, that the Port Authority or PATH, as the case may
be, was not entitled to such injunction, (viii) a work stoppage
or slow,down which is required in order not to unreasonably in-
terfere with the Work of Others (hereinafter defined), which
for purposes of this Section 1.63 shall include, without limi-
tation, the construction activities of Tenant under this Lease
or the tenant under any other Severance Lease, (ix) interrup-
tion of, or substantial interference with, access to the Civic
Facilities or an area at Battery Park City at which the Civic
Facilities are to be constructed, resulting from the construc-
tion of Westway (hereinafter defined) or (x) a delay in the
design of Westway; provided that in each instance Landlord
shall have notified Tenant thereof not later than ten (10)
Business Days after the incident causing the delay shall have
occurred.

1.64 "Late Charge Rate" shall have the meaning
provided in Article 6.

1.65 "Lease" shall have the meaning set forth in
Recital D.

1.66 "Lease Year" shall mean each Fiscal Year dur-
ing the Term commencing on or after Substantial Completion of
the Buildings, except as otherwise provided in Section 3.04(b).

1.67 "Management Committee" shall have the meaning
provided in the Project Operating Agreement.

1.68 "Master Development Plan" shall mean the plan
annexed to the Master Lease (hereinafter defined) as Schedule

A, as supplemented by the Large-Scale Commercial Development
Plan annexed to the Master Lease as Schedule B.

1.69 "Maste shall mean the Restated Amended

Agreement of Lease referred to in Recital B, as amended by (a)
the First Amendment of Master Lease referred to in Recital E and
(b) the Second Amendment of Master Lease entered into by Land-
lord, as both landlord and tenant under the Restated Amended
Agreement of Lease, dated as of the date hereof and intended to
be recorded in the Office of the Register of New York City (New
York County), and as the RestatedAmended Agreement of Lease,
as so amended, may hereafter be amended.

1.70 "Master Sublease" shall have the meaning pro-
vided in Recital C. The Master Sublease has been terminated

by the termination agreement referred to in Recital E.
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--I.-71 "Memorandum of Understanding" shall mean the
Memorandum-'of Understanding, dated as of November 8, 1979,
among the Governor of the State of New York, the Mayor of New
York City and the President and Chief Executive Officer of UDC
and of Battery Park City Authority, as supplemented by Letter,
dated November 8, 1979, from the President and Chief Executive
Officer of UDC and Battery Park City Authority to the Mayor of
New York City.

1.72 "Mortgage" shall mean a mortgage which con-
stitutes a lien on Tenant's interest in this Lease and the

leasehold interest created hereby, provided such mortgage
is held by (i) an Institutional Lender (or a Person which
qualified as an Institutional Lender when such mortgage was
made) or its assignee or (ii) a Person formerly constituting
Tenant, or such Person's assignee, if such mortgage is made
to such Person in connection with (x) an assignment by it
of its interest in the Lease, (y) a transfer of partnership
interests in a partnership which is Tenant or (z) a trans-"
fer of stock in a corporation which is Tenant.

1.73 "Mortgagee" shall mean the holder of aMortgage.

1.74 "Net Fixed Rent" shall mean for the applicabl_

period, (i) all revenues to Tenant (determined in accordance
with generally accepted accounting principles consistently ap-
plied) from, in connection with or arising Out of the use and
occupancy of all space in the Buildings which is permitted to
be used for office purposes (except to the extent deemed space
used for Retail uses in accordance with Section 23.04(i)) or
the parking of vehicles in accordance with the Certificates
of Occupancy for the Buildings, including, without limitation,
base rent, fixed rent, percentage rent, additional rent, debt
service and all other income, sums and charges, whether pay-
able under a Sublease or otherwise, less (ii) the aggregate
of (x) the Gross Revenue Exclusion, (y) an amount equal to a
fraction multiplied by Operating Costs (hereinafter defined),
said fraction having a numerator equal to the number of Net
Rentable Square Feet in the Buildings which are permitted to
be used for office purposes in accordance with the Certifi-
cates of Occupancy for such Buildings, and a denominator equal
to the number of Net Rentable Square Feet in the Buildings,
and (z) the aggregate amount of the reimbursements L if any,
paid by Subtenants to Tenant with respect-_r_paid by ......
Tenant Z_q./_al_.dlordpurspan_itoSection3.0499__aCc_ur_/_.o__..T_,_ur_
ant's respective Subleases with such Subtenants.

1.75 "Net Rentable Square Feet" shall mean the
aggregate floor-area of the spaces within the Buildings (ex-
cluding 30,000 square feet in the Buildings located at .or be-
low the lobbies located at level +32 of the Buildings, if such
space is used as storage space, and excluding all driveways

14



and space t[sed for the parking of vehicles) measured from the
interior side of all window glass, excluding common elevator
shafts, fire tower and other common stairwells, shafts con-
nected to the central heating, ventilating and air condition-
ing system of the Buildings, and their enclosing walls, but
including columns and other structures not expressly excluded.
From and after Substantial Completion of the Buildings, the
number of Net Rentable Square Feet for any purpose under this
Lease shall be calculated and certified on the basis of "as-

built" drawings for the Buildings prepared by a licensed pro-
fessional engineer or registered architect approved by Land-
lord, such approval not to be unreasonably withheld or delayed.
Prior to Substantial Completion, any necessary calculations
and certifications shall be made on the basis of the Final
Plans for the Buildings.

1.76 "New York City" shall mean The City of New
York, a municipal corporation of the State of New York.

1.77 "Non-Defaulting Party" shall have the meaning
provided in Section 24.15.

1.78 "Non-Office Rent Statement" shall have
the meaning provided in Section 3.05(e).

1.79 "North Cove" shall mean the inlet of the
Hudson River as shown on the Easement Plan.

1.80 "Northern Parcel" shall mean the land de-
scribed as such parcel in Exhibit "!" annexed hereto and made
a part hereof.

1.81 "Northern Pedestrian Bridge" shall mean the
east-west Pedestrian Bridge (hereinafter defined) connecting
Parcel B to the easterly side of West Street.

1.82 "Notice" shall have the meaning provided in
Section 25.01.

1.83 "Operating Costs" shall mean for the applicable
period, all reasonable costs and expenses incurred by Tenant
(determined in accordance with generally accepted accounting
principles consistently applied) in connection with the use,
operation and maintenance of the Premises, including, without
limitation, Rental (hereinafter defined) (other than Percent-
age Rent, Retail Rent and Other Rent (as those terms are here-
inafter defined)), but excluding depreciation, amortization of
any indebtedness, the cost of any items for which Tenant is
reimbursed by insurance proceeds or condemnation awards (ex-
cept tothe extent such reimbursements were included by Tenant
in income for the purposes of calculating Net Fixed Rent),
and the cost, whether or not amortized, of any alterations,
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additions,L_Changes, replacements, improvemen£s, repairs or
other items (i) which, under generally accepted accounting
principles consistently applied, are properly classified
only as capital expenditures and not as items which can be
expensed, or (ii) for which Tenant is reimbursed by way of
the Gross Revenue Exclusion. For the purpose of calculating
Operating Costs, subleasing expenses, other than leasehold
improvements for Subtenants, shall be amortized over the
original term of the Sublease in question. Operating Costs
which are incurred in connection with the Premises and property
of Tenant which is not part of the Premises shall be equitably
allocated among the Premises and such other property.

1.84 "Option to Purchase" shall mean the Option to
Purchase described in paragraph 4 of Exhibit "B" annexed hereto
and made a part hereof.

1.85 "Other" shall mean any use other than office
or Retail, it being expressly understood, however, that space_
used for the parking of vehicles shall not constitute "Other"
space for any purpose under this Lease.

1.86 "Other Percentage Rent" shall have the mean-
ing provided in Section 3.05(b).

1,87 "Other Rent" shall have the meaning provided
in Section 3.05(b).

1.88 "Parcel" shall mean any one of the specific

portions of land individually described by metes and bounds
in Exhibit "A" to each of the Severance Leases and denominated
respectively as Parcel A, Parcel B, Parcel C and Parcel D, as
the metes and bounds of Parcel B, Parcel C and Parcel D may
hereafter be adjusted in accordance with Section ll.05(b) of
the Severance Lease covering the Parcel in question, together
with the buildings and improvements located on such Parcel and
any easements over other Parcels or over the Civic Facilities
granted by Landlord to the tenant of the Parcel in question
pursuant to the Severance Lease for such Parcel or the Ease-
ment and Restrictive Covenant Agreement, for the improvement,
use or enjoyment of such Parcel.

1.89 "Parcel Lines Easement Plan" shall mean the

survey labelled LB-45-BZ, prepared by Benjamin D. Goldberg,
Licensed Land Surveyor, State of New York, Earl B. Lovell-
S. P. Belcher, Inc., dated February 23, 1983 and last amended
June 13, 1983, which survey has been initialled by Landlord
andTenant.

1.90 "PATH" shall mean the Port Authority Trans-
Hudson Corporation, a subsidiary of the Port Authority.
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i191 "Payments in Lieu of Taxes" shall have the
meaning provided in Section 3.02(a).

f.92 "Pedestrian Bridges" shall mean the two (2)
east-west bridges identified in the Civic Facilities Drawings
and Specifications (including, without limitation, the en-
trances, doors, revolving doors and enclosures therefor, ter-
minals, supports, heating, ventilating and air-conditioning
systems thereof, and the steps, ramps, escalators and elevators
leading thereto), one (1) of said bridges being the Northern
Pedestrian Bridge and the other the Southern Pedestrian Bridge
(hereinafter defined).

1.93 "Percentage Rent" shall have the meaning pro-
vided in Section 3.04(a).

1.94 "Permitted Assignee" shall have the meaning
provided in Section 10.01(a).

1.95 "Person" shall mean and include an individual,
corporation, partnership, joint venture, estate, trust, un-
incorporated association, any federal, state, county or muni-
cipal government or any bureau, department, authority or
agency thereof.

1.96 "PILOT" shall have the meaning provided in
Section 3.02(a).

1.97 "PILOT Commencement Date" shall mean the date
which is the later of (i) the July 1 next succeeding the Build-
ings Scheduled Completion Date, and (ii) the first day of the
calendar month next succeeding the calendar month in which the
date of Substantial Completion of the Buildings occurs, pro-
vided, however, that if Substantial Completion of the Buildings
occurs prior to the Buildings Scheduled Completion Date, PILOT
Commencement Date shall mean the July 1 next succeeding the
date on which Substantial Completion of the Buildings occurs.
For purposes of this definition and Section 3.02(b), "Substan-
tial Completion" shall be deemed to mean the earlier of "Sub-
stantial Completion" as _efined in Section 1.131 and the first
anniversary of the date that the firsttemporary or permanent
Certificate of Occupancy shall have been obtained with respect
to space which may be used for office purposes in the Buildings,
which first anniversary shall be postponed by the aggregate
number of days of any Unavoidable Delays which delay Tenant in
obtaining temporary Certificate(s) of Occupancy for the whole
of the Buildings.

1.98 "Pledge Agent" shall mean any Person who would
qualify as an Institutional Lender having an office in the
Borough of Manhattan and who is designated from time to time
by Landlord to serve as Pledge Agent pursuant to this Lease.
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_.99 "Pledge Agent Agreement" shall mean (i) an
agreement, in form and substance, reasonably satisfactory
to the parZies thereto, among Landlord, Tenant and Pledge
Agent in connection with any pledge by Tenant to Landlord
of cash and/or Acceptable Securities pursuant to Section
ll.10(b) hereof, and (ii) any successor agreement thereto,
as contemplated by the Pledge Agent Agreement.

1.100 "Port Authority" shall mean the Port Author-
ity of New York and New Jersey (formerly The Port of New York
Authority), a body corporate and politic created bycompact
between the States of New York and New Jersey, with the consent
of the Congress of the United States of America.

1.101 ,Port Authority Easement Agreement" shall
mean the Port Authority Easement Agreement described in. para-
graph 5 of Exhibit "B", as the same may be hereafter amended.

1.102 "Preliminary Plans" shall mean the progress
drawings and specifications referred to in Section ll.03(a).

1.103 "Premises" shall mean the Land and Buildings,_
together with the easements granted to Tenant pursuant to thi_-
Lease or the Easement and Restrictive Covenant Agreement. _:

1.104 "Prime Rate" shall mean the average, from
time to time, of the last published annual interest rates at
which Citibank, N.A., Manufacturers Hanover Trust Company
and Chemical Bank or their respective successors will lend
money for a period of ninety (90) days to their most credit-
worthy commercial borrowers, without security.

1.105 "Project Operating Agreement" shall mean the
Project Operating Agreement dated as of the date hereof, among
Battery Park City Authority, Olympia & York Battery Park Com-
pany, and American Express Company, Shearson/American Express,
Inc., American Express International Banking Corporation, and
American Express Travel Related Services Company, Inc., intended
to be recorded in the Office of theRegister of New York City
(New York County).

1.106 "Project Scheduled Completion Date" shall
have the meaning provided in Section ll.06(b).

1.107 "Readily Marketable Securities" shall mean
securities (i) which are at the time listed and traded on
the New York Stock Exchange, the American Stock Exchange or.
the Automated Quotation System of the National Association
of Securities Dealers, Inc., and (ii) which may then be sold
by the holder thereof, at its option, without legal restric-
tion as to volume, manner of sale or use of proceeds and with-
out the requirement of the filing or effectiveness of any re-
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gistratio_statement, including, without limitation, a regis-
tration statement under the Securities Act of 1933, as amended.

"1.108 "Regular PILOT Abatement" shall mean with
respect to the Premises (or undivided portion thereof), a real
property tax abatement for ten (10) years (except as other-
wise provided in Section 3.02 or ll.06(c)) which shall com-
mence on the PILOT Commencement Date and which, except as
otherwise provided in Section ii.06(c), shall be in an ini-
tial amount of fifty percent (50%) of the Abatement Base
multiplied by the Tax Rate (hereinafter defined), which per-
centage shall decrease by five (5) percentage points commenc-
ing on the first day of the Tax Year (hereinafter defined)
next succeeding the Tax Year in which the PILOT Commencement
Date occurs (except as otherwise provided in Section 3.02
or ii,06(c)), and annually on the first day of each succeed-
ing Tax Year thereafter.

1.109 "Rental" shall have the meaningprovided in
Section 3.09.

l_ll0 "Requirements" shall have the meaning pro-
vided in Section 14.01.

I.iii "Restoration." shall have the meaning provide_
in Section8.01.

1.112 "Restoration Funds" shall have the meaning
provided in Section 8.02.

1.113 "Restore" shall have the meaning provided
in Section 8.01.

1.114 "Retail" shall mean, (i) except as otherwise
provided in clause (ii) of this Section l.ll4, all retail es-
tablishments referred to in the Zoning Resolution (hereinafter
defined), and (ii) for purposes of determining Retail Rent,
all retail and personal service establishments referred to in
said Zoning Resolution and all establishments listed in para-
graph numbered i in the Board of Estimate Resolution, exclud-
ing, however, art galleries operated on a not-for-profit basis,
post offices, meeting halls, telegraph offices, telephone ex-
changes or other communications equipment structures, non-com-
mercial clubs without restrictions on activities or facilities,
blueprinting, photostating and printing establishments not pro-
viding any services to _he public, performing arts studios not
charging admission to the public, trade or other schools, and
gymnasia and physical culture or health establishments as those
terms are used in the Zoning Resolution; it being expressly un-
derstood, however, that space used for the parking of vehicles
shall not constitute "Retail" space for any purposeunder this
Lease.
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I_I15 "Retail Percentage Rent" shall have the
meaning provided in Section 3.05(a).

2.116 "Retail Rent" shall have the meaning pro-
vided in Section 3.05(a).

1.117 "Retail Use Allocation" shall have the mean-

ing provided in Section 23.04.

1.118 "Scheduled Completion Date" shall have the
meaning provided in Section ll.05(a).

1.119 "Semi-Annual Percentage Rent Statement" shall
have the meaning provided in Section 3.04(d).

1.120 "SEQRA" shall mean the New York State Environ-
mental Quality Review Act (Article 8 of the New York State
Environmental Conservation Law) and the applicable regulations
(set forth in 6 NYCRR Part 617) with respect thereto, as said
Act or the regulations may be hereafter amended or supplemented.

1.121 "Settlement Agreement" shall mean the Set-
tlement Agreement, dated as of June 6, 1980, between New
York City and UDC, as supplemented by Letter, dated June 9,
1980, from the President and Chief Executive Officer of UDC
and Battery Park City Authority to the Mayor of New York City.

1.122 "Severance Lease" shall have the meaning
provided in Recital D.

1.123 "Site Plans." shall mean the site plans and
elevation drawings for the Parcels identified in Exhibit
"D" annexed hereto and made a part hereof, and initialled
y_Landlord and Tenant, as such plans and/or drawings may
be hereafter amended or supplemented.

1.124 "Southern Pedestrian Bridge" shall mean the
east-west Pedestrian Bridge connecting Parcel A to the
easterly side of West Street.

1.125 "Southern Portion Declaration of Easements"
shall mean the Declaration of Easements, dated May 18, 1982,
among BPC Development Corporation, Landlord and New York
City, and recorded on October 15, 1982 in Reel 644, Page
480, in the Office of the _egister of _ew York City (_ew
York County).

1%126 "Special Events" shall mean those events which,
if occurring in a public park or any other public place owned
or leased by New York City, would require the issuance of a
permit by New York City or an agency or department thereof.
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_.°127 "Special Sublease" shall have the meaning
provided in Section 3.06(d).

i.128 "State D.O.T." shall mean the Department of
Transportation of the State of NeW York.

1.129 "Street Mapping Agreement" shall mean the
Agreement, dated as of April 23, 1982, among BPC Development
Corporation, Battery Park City Authority and New York
City recorded on October 27 1982 in Reel 646 at Page 700 in
the Office of the Register of New York City (New York County).

1.130 "Sublease (Subleases)" shall have the meaning
provided in Section 10.04.

1.131 "Substantial Completion" or "substantially
complete(d)" shall mean that there shall have been issued one
(i) or more temporary Certificates of Occupancy or permanent
Certificates of Occupancy for the whole of each of the Build-
ings, except as otherwise provided _n Section 1.97.

1.132 "Substitute PILOT" shall have the meaning
provided in Section ll.06(a).

1.133 "Subtenant (Subtenants)" shall have the
meaning provided in Section 10.04.

1.134 "Tax Equivalent" shall mean the product ob-
tained by multiplying (i) the total assessed value of the
Premises (or undivided portion thereof), obtained as provided
in Section 41.10, exclusive of any easement areas which are
located on, over, under or through the Premises (or undivided
portion thereof) and are either reserved by Landlord or granted
tO the Port Authority or PATH under the Port Authority Ease-
ment Agreement (if such easement areas are separately assessed),
for the tax fiscal year of New York City (or the portions of
each such tax fiscal year falling within each Tax Year) by (ii)
the Tax Rate.

1.135 "Tax Rate" shall mean, for a tax fiscal year
of New York City (or portion thereof), the tax rate then appli-
cable to commercial real property situated in the Borough of
Manhattan.

1.136 "Tax Year" shall mean the twelve-month period
Commencing on July l, 1982 and ending on June 30, 1983, and
each succeeding twelve-month period or portion thereof dur-
ing the Term.

1.137 "Taxes" shall have the meaning provided
in Section 4.03(a).
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[i.138 "Tenant" shall mean Olympia & York Battery
Park Company, provided, however, that whenever this Lease
and the leasehold estate hereby created shall be assigned or
transferred in accordance with the terms of and in the manner
specifically permitted by this Lease, then from and after
the date of such assignment or transfer and until the next
permitted assignment or transfer, the term "Tenant" shall
mean the permitted assignee or transferee, except that, sub-
ject to the provisions of Section 43.02, the assignor shall
continue to be deemed "Tenant" wi_h _espect to any agreements
or covenants required to be performed or observed by Tenant,
or obligations or liabilities of Tenant arising or accruing,
prior to the date of such assignment or transfer. Notwith-
standing the foregoing, if Olympia & York Battery Park Company
assigns or otherwise transfers its interest inthisLease
prior to Substantial Completion of the Buildings, then until
Substantial Completion of the Buildings, Olympia & York Bat-
tery Park Company nevertheless shall remain personally liable,
jointly and severally with the assignee or transferee and
any other Person who shall or may thereafter become Tenant
under this Lease, for the due performance and observance of
all of the obligations of Tenant under this Lease.

1.139 "Term _ sha!l mean the term of this Lease as -
setforthinArticle2.

1.140 "UDC" shall mean the New York State Urban
Development Corporation, a corporate governmental agency of
the State of New York constituting a political subdivision
and public benefit corporation, its successors and assigns.

1.141 "Unavoidable Delays" shall mean delays in-
curred by Tenant due to (i) strikes, lockoutS, acts of God,
enemy action, civil commotion, or the inability to obtain
labor or materials due to governmental restrictions, (ii) the
wrongful failure of Landlord (as determined by arbitration
pursuant to this Lease) to grant any consent or approval to
Tenant, (iii) fire or other casualty or other causes beyond
the control of Tenant (not including Tenant's insolvency or
financial condition), (iv) the breach or default of Landlord
in the performance of its obligations under this Lease, (v)
the failure of Landlord to enforce the provision in future
leases entered into by Landlord with other developers (exclud-
ing any tenant under another Severance Lease) at Battery Park
City that such developers use reasonable efforts to coordinate
their construction activities a_ Battery Park City with those
of Tenant, (vi) the wrongful denial or withholding of approval
by the Port Authority or PATH arising under the Port Authority
Easement Agreement, (vii) the failure of the Port Authority
or PATH to obtain the approvals required under Section 5(h)
of the Port Authority Easement Agreement, (viii) the obtain-
ing of an injunction by the Port Authority or PATH in connec-
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tion wit_ _he Port Authority Easement Agreement if it is de-
termined, beyond the right of judicial appeal, that the Port
Authority or PATH, as the case may be, was not entitled to
such injunction, (ix) a work stoppage or slow-down requested
by Landlord in order not to unreasonably interfere with the
Work of Others, which for purposes of this Section 1.141 shall
include, without limitation, the construction activities of
Landlord under this Lease, (x) interruption of, or substan-
tial interference with, access to the Premises resulting from
the construction of Westway, (xi) a delay in the design of
Westway, provided that in each instance Tenant shall have
notified Landlord thereof not later than ten (i0) Business
Days after the incident causing the delay shall have occurred,
or (xii) a delay in the issuance of a permanent (but not a
temporary) Certificate of Occupancy for the Buildings result-
ing from the failure of the Department of Buildings of the
City of New York or successor body of similar function to
issue the same, provided that a registered architect reason-
ably satisfactory to Landlord certifies in writing to Land-
lord that Tenant has completed all work necessary to obtain
such permanent Certificate of Occupancy.

1.142 "Unexpended Contract Sum" shall have the mean_
ing provided in Section 26.07.

1.143 "Western Parcel" shall mean the land described
as such parcel in Exhibit "I" annexed hereto and made a part
hereof.

1.144 "Westway" shall mean the vehicular roadway
presently being contemplated for construction on, over or
under the street known as West Street and as a substitute
for the highway known as the West Side Highway.

1.145 "Winter Garden" shall mean the winter garden
as shown on the Site Plans.

1.146 "Work of Others" shall mean any design, devel-
opment or construction which is currently under way or may be
undertaken in the future at Battery Park City by Persons other
than Tenant or a Permitted Assignee or any tenant under another
Severance Lease, pursuant to existing or future construction or
lease agreements between Landlord and Persons other than Tenant
or a Permitted Assignee.

1.147 "Zoning Resolution" shall mean the Zoning
Resolution of New York City, as the same may be amended from
time to time.
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ARTICLE 2

PREMISES AND TERM OF LEASE

Landlord does hereby demise and lease to Tenant,

and Tenant does hereby hire and take from Landlord (a) all

those certain plots, pieces and parcels of land located in

the City, County, and State of New York, more particularly

described as Parcel D in Exhibit "A" annexed hereto and made

a part hereof, and (b) all Buildings now or hereafter erected

thereon, together with those certain easements described in

Exhibit "A" and subject to and together with those matters

set forth in Exhibit "B" annexed hereto and made a part hereof

TO HAVE AND TO HOLD unto Tenant, its successors and

assigns, for a term of years .(the ".Term") commencing on the

date hereof (the "Commencement Date") and expiring on the

17th day of June, 2069 or on such earlier date upon which

this Lease may be terminated as hereinafter provided (the

"Expiration Date").

ARTICLE 3

RENT

Section 3.01. Tenant shall pay to Landlord, with-

out notice or demand, the annual sums set forth below (col-

lectively, "Base Rent") for the period commencing on the

date hereof and continuingthereafter throughout the Term.

(a) Four Hundred Thousand Dollars ($400,000) per

annum for the period from the date hereof up to but not in-

cluding September I, 1984.
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°_b) Six Hundred Thousand Dollars ($600,000) per

annum for the period from September i, 1984 up to but not

including September !, 1987.

(c) Eight Hundred Thousand Dollars ($800,000) per

annum, commencing on September I, 1987, which sum thereafter

shall increase by Two Hundred Thousand Dollars ($200,000) per

annum on each September ist thereafter through September I,

1999, so that commencing on September l, 1999 Base Rent pay-

able by Tenant shall be Three Million Two Hundred Thousand

Dollars ($3,200,000) per annum.

(d) Three Million Four Hundred Thousand Dollars

($3,400,000) per annum, commencing on September l, 2000 and

thereafter during the remainder of the Term.

(e) Tenant shall pay additional Base Rent of One

Million Five Hundred Eighty-Eight Thousand Nine Hundred Twenty

Dollars ($1,588,920) per annum for the period from September I,

1999 up to but not including September l, 2014. Notwithstanding

the preceding sentence, if prior to December 31, 1992, Tenant

shall assign all or more than fifty percent (50%) of its in-

terest in this Lease in one or more transactions to.a Person

or Persons which is not a Permitted Assignee, then the addi-

tional Base Rent payable pursuant to the preceding sentence

shall be adjusted as set forth below. If such assignment is

with respectto all of Tenant's interest in the Lease, the

annual additional. Base Rent payable pursuant to the first Sen-

tence of this Section 3.01(e) shall be Two Million Seventy-
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One Thousa_ One Hundred Sixteen Dollars ($2,071,116) but no

additional Base Rent shall be payable on or after September l,

2009. If such assignment is with respect to less than all

but more than fifty percent (50%) of Tenant's interest in

this Lease, the annual additional Base Rent payable pursuant

to the first sentence of this Section 3.01(e) shall be the

sum of (i) the product of One Million Five Hundred Eighty-

Eight Thousand Nine Hundred Twenty Dollars ($1,588,920) and

the percentage of the direct and indirect interest of Tenant

in the Lease which remains immediately after such assignment,

and (2) only up to but not including September I, 2009, the

product of Two Million Seventy-One Thousand One Hundred Six-

teen Dollars ($2,071,i16) and the percentage of the direct

or indirect interest in the Lease which has been acquired as

the result of such assignment by the Person or Persons which

is hot a Permitted Assignee. The three preceding sentences

shall not apply to an assignment of this Lease given as col-

lateral security for a Mortgage or the debt secured thereby.

Base Rent (including the additional Base Rent from and after

the date it becomes payable) shall be due and payaSle in

equal monthly installments in advance commencing on the date

hereof and on the first day of each month thereafter during

the Term. Base Rent shall be payable by good checks drawn

against an account at a bank which is a member of the New

York Clearing House Association (or any successor body of

similar function) or in currency which at the time of payment
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is legal £_dder for public and private debts in the United

estates of America, and shall be payable at the office of Land-

lord set forth above or atsuch other place in New York City

asLandlord shall direct by notice to Tenant.

Section 3.02.

(a) Tenant shall pay to Landlord, without notice

or demand, in equal quarterly installments in advance, com-

mencing on the PILOT Commencement Date and thereafter on the

first day of each July, October, January and April during the

Te_m, the Tax Equivalent less the Regular PILOT Abatement.

Such payments are referred to in this Lease as "Payments in

Lieu of Taxes" or "PILOT."
"i

(b) Subject to the provisions of Section ii.06(c), _

if Substantial Completion shall not have occurred on or before

the July 1 next succeeding the Buildings Scheduled Completion

Date, the Regular PILOT Abatement shall be subject to reduction

as follows: (i) if the period from the PILOT Commencement

Date through the last day of the Tax Year in which the PILOT

Commencement Date occurs shall include six (6) full calendar

months or more, then commencing on. the first day of the Tax

Year next succeeding the Tax Year in which the PILOT Commence-

ment Date occurs, the percentage of tax abatement to which

Tenant shall be entitled and the number of years for which

such abatement shall run shall be determined as if the entire

period for the tax abatement had commenced on the first day

of the Tax Year in which the PILOT Commencement Date occurs,

o
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and (ii) i'i the period from the PILOT Commencement Date through

the last d_y of the Tax Year in which the PILOT Commencement

Date occurs shall • include less than six (6) full calendar months,

then commencing on the first day of the Tax Year next •succeeding

the Tax Year in which•the PILOT Commencement Date occurs, the

percentage of tax abatement to which Tenant shall be entitled

and the number of years for which such abatement shall run shall

be determined as if the entire period for the tax abatement

had commenced on the first day of the Tax Year next succeeding

the Tax Year in which the PILOT Commencement Date occurs.

(c) If the PILOT Commencement Date occurs on a day

other than the first day of•July, October, January or April, y

then the amount of PILOT payable on the PILOT Commencement Date

shall be the prorated portion of the quarterly installment for

the period from the PILOT Commencement Date through the last

day of the then current quarter.

Section 3.03. Tenant shall continue to pay the

full amount of PILOT required under Section 3.02, notwith-

standing that Tenant may have instituted tax assessment re-

duction or other actions or proceedings pursuant to Section •

4.06 hereof to reduce the assessed valuation of the Premises.

If there_ shall be a final determination in Tenant's favor of

any such tax reduction or other action or proceeding, Landlord

shall permit Tenant to offset the amount of any such excess,

together with interest, if any, for the same period, and at

the same rate which would have accrued on such offset, as if
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the same _ere a refund of New York City real estate taxes,

against B&se Rent, Payments in Lieu of Taxes, Substitute PILOT,

Percentage Rent, Retail Rent and Other Rent thereafter pay-

able to Landlord.

Section 3.04.

(a) For the period commencing with the twelfth

Lease Year and for each Lease Year thereafter during the

Term through and including the Lease Year ending in the year

2016, subject to extension of said year as provided in Sec-

tion 3.04(b) hereof, Tenant shall pay to Landlord, in addi-

tion to Base Rent and Payments in Lieu of Taxes, an amount

("_nt") equal to five percent (5%) of the amount

by which Net Fixed Rent during each_ Year exceeds
.

Net Fixed Rent during the eleventh Lease Year (the "Base

Lease Year"). Percentage Rent shall be computed semi-annually

(subject to adjustment as provided in Section 3.04(e)) and

paid in arrears ashereinafter set forth.

(b) For the purposes of this Section 3.04i if

Substantial Completion of the Buildings shall occur on a

day other than the first day of the FiscalYear, the first

Lease Year shall be the period from the date of Substantial

Completion of the Buildings through the last day of the Fis-

cal'Year in which the date of Substantial Completion of the

Buildings occurs, unless such period shall be less than six

(6) full calendar months, in which event such first Lease

Year shall be the first full Fiscal Year next succeeding the

29



date on wk_ch Substantial Completion of the Buildings occurs.

In addition, if Substantial Completion of the Buildings does

not occur by the Buildings Scheduled Completion Date, then

the year 2016, for the purposes of Section 3.04(a), shall be

extended one (I) year for each full year or portion thereof

in excess of six (6) full calendar months that Substantial

Completion of the Buildings is delayed beyond the Buildings

Scheduled Completion Date.

(c) Tenant shall deliver to Landlord as soon as

practicable after the end of the Base Lease Year, but in no

event later than one hundred {wenty (120) days thereafter,

a separate statement for the Premises showing in reasonable

detail Net Fixed Rent for the Base Lease Year.

(d) Commencing with the twelfth Lease Year, Tenant

shall deliver to Landlord as soon as practicable after the

end of the second fiscal quarter in each Lease Year, but in

no event later than sixty (60) days thereafter, a separate

statement for the Premises ("Semi-Annual Percentage Rent

Statement") showing in reasonable detail Net Fixed Rent from

the beginning of sich Lease Year to the end of such second

quarter. Based upon the Semi-Annual Percentage Rent Statement

submitted by Tenant to Landlord, Tenant shall pay to Landlord

five percent (5%) of the amount, if any, by which Net Fixed

Rent as shown on the Semi-Annual Percentage Rent Statement

exceeds fifty percent (50%) of the Net Fixed Rent for the

Base Lease Year. Such partial payment of Percentage Rent
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shall be m_He by Tenant simultaneously with the submission

to Landlord of the Semi-Annual Percentage Rent Statement.

(e) Commencing with the twelfth Lease Year, Tenant

shall deliver to Landlord as soon as practicable after the

end of each Lease Year, but in no event later than one hundred

twenty (120) days thereafter, a separate statement ("Annual

Percentage Rent Statement") for the Premises showing in rea-

sonable detail Net Fixed Rent for such Lease Year. If the

Annuai Percentage Rent Statement shall show that the sums paid

by Tenant as Percentage Rent for such Lease Year were less

than the Percentage Rent payable by Tenant for such Lease

Year, then Tenant shall pay to Landlord, together with the

delivery to Landlord of the Annual percentag e Rent Statement,

the amount Of such deficiency, and if the Annual Percentage

Rent Statement shall show that the sums paid by Tenant as

Percentage Rent for such Lease Year exceeded the Percentage

Rent payable by Tenant for such Lease Year, Landlord shall

permit Tenant to offset the amount of such excess, without

interest, against subsequent payments of Percentage Rent,

Base Rent, Payments in Lieu of Taxes, Retail Rent and Other

Rent thereafter payable to Landlord.

(f) If during the Base Lease Year the average per-

centage of occupancy for office use of the Buildings is less

than the average percentage of occupancy for office use of

{he Buildings during the three (3) Lease Years immediately

preceding the Base Lease Year, the Net Fixed Rent for the
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Base Lease_year shall be computed as if during the Base Lease

Year the Buildings had the average percentage of occupancy

for_office use during the three-(3) Lease Years immediately

preceding the Base Lease Year. Accordingly, for purposes

of determining the revenue, Gross Revenue Exclusion and

Operating Costs components of Net Fixed Rent as provided
p

in Section 1.74, the revenue, Gross Revenue Exclusion and

Operating Costs shall each be multiplied by a fraction, the

numerator of which shall be the product of.(i) the afore-

said average percentage of occupancy for office use of the

Buildings during the three (3) Lease Years immediately pre-

ceding the Base Lease Year, and (ii) the number of Net Rent-

able Square Feet in the Buildings permitted to be used for

office purposes in accordance with the Certificates of Occu-

pancy for the Buildings, and the denominator of which shall

be the average number of Net Rentable Square Feet in the

Buildings Which are occupied for office use during the Base

Lease Year under Subleases pursuant to which rent is being

paid or is to be imputed as provided in Section 3.06(e) or

(f) hereof.

(g) In connection with an assignment of Tenant's

interest in this Lease prior to the eleventh Lease Year to

an assignee whose books are maintained on a different fiscal

year than that of Tenant, the first Lease Year, and accord-

ingly the Base Lease Year, shall be determined as if the

fiscal year of the assignee were the Fiscal Year of the Ten-
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ant on the date of Substantial Completion of the Buildings.• ° . °

In connection with an assignment of Tenant's interest in

this Lease after the end of the Base Lease Year to an assignee

whose books are maintained on a different fiscal year from

those of Tenant, (i) the Lease Year immediately preceding the

assignment shall end on the day immediately preceding the ef-

fective date of the assignment, and (ii) the following Lease

Year shall commence on the effective date of the assignment •

and shall end on the next succeeding last day of the assignee's

•fiscal year. The assignee shall pay Percentage Rent for both

such Lease Years, but shall be entitled to a credit for all

sums paid by the assignor to Landlord prior to the effective

date of the assignment on account of Percentage Rent for the

Lease Year ending on the day immediately preceding the effec-

tive date of such assignment. The assignee and Tenant shall

be jointly and severally responsible for any deficiency in

Percentage Rent for any Lease Year preceding the effective

date of the assignment. The assignee also shall be entitled

to the offset, if any, allowed pursuant to Section 3.04(e) in

the e4ent of any overpayment to Landlord of Percentage Rent

for the Lease Year ending on the day immediately preceding

the effective date of the assignmen t . Percentage Rent payable

by Tenant and the assignee, respectively, for each such Lease

Year shall be computed by (i) deducting from the Net Fixed

Rent for the particular Lease Year that portion of the Net

Fixed Rent for the Base Lease Year which the number of days
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in the particular Lease Year bears to 365, and (ii) multiplying

the aforesaid difference by five percent (5%). If the first

semi-annual payment on account of Percentage Rent pursuant to

Section 3.04(d) for the Lease Year commencing on the effective

date of the assignment shall be for less than six (6) full

calendar months, then, in such event, Percentage Rent payable

by Tenant for such partial semi-annual period shall be com-

puted by (i) deducting from the Net Fixed Rent for such partial

period that portion of the Net Fixed Rent for the Base Lease

Year which the number of days in such partial period bears to

365, and (ii) multiplying the aforesaid difference by five

percent (5%). Any assignment occurring after the determination

of the Base Lease Year shall not cause a change in the Base

Lease Year or in the Net Fixed Rent for the Base Lease Year.

If as a result of a change in Tenant's Fiscal Year there is

an inaccurate reflection of the amount of Percentage Rent

which would have been payable to Landlord pursuant to this

Section 3.04 if Tenant's Fiscal Year had remained unchanged

throughout the portion of the Term duringwhich Percentage

Rent is payable, then the amount of Percentage Rent payable

by Tenant to Landlord shall be adjusted to reflect the appro-

priate amount which would otherwise have been so payable.

Section 3.05.

(a) Tenant shall pay to Landlord, in addition

to Base Rent, PILOT, if any, Substitute PILOT, if any, and
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Percentage_Rent, if any, the following annual sums ("Retail

Rent"):

(i) with respect to each Fiscal Year or portion

thereof during the Term prior to the date on which Substan-

tial Completion of the Buildings shall occur, an amount

equal to the greater of (x) One and 50/I00 Dollars ($1.50),

as such amount shall be adjusted as provided in Section

3.05(c), multiplied by the number of Net Rentable Square

Feet from time to time being used for Retail purposes

in the Buildings, and (y) ten percent (10%) of the Gross

Retail Revenue from each Sublease of Retail space up

to and including Forty Dollars ($40) of Gross Retail

Revenue per Net Rentable Square Foot under each suc_

Sublease, plus thirteen and one-half percent (13-I/2%)

of the Gross Retail Revenue from each Sublease in excess

of Forty Dollars ($40) of Gross Retail Revenue per Net

Rentable Square Foot ("Retail percentage Rent"); and

(ii) with respect to each {iscal Year or portion

thereof during the Term from and after the date on which

Substantial Completion of the Buildings shall occur,

an amount equal to the greater of (x) One and 50/100

Dollars ($1.50), as such amount shall be adjusted as

provided in Section 3.05(c), multiplied by the greater

of (a) the number of Net Rentable Square Feet from time

to time being used for Retail purposes in the Buildings

and (b) the Retail Use Allocation for the Buildings,
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plus, after the issuance of the certification of the Chair-. o - .

man of the City Planning Commission required pursuant to

Section 23.04(ii), the Additional Retail Use Allocation

for the Buildings, and (y) Retail Percentage Rent.

In determining Retail Percentage Rent, the calculation provided

in clause (y) of Section 3.05(a)(i) and in clause (y) of Sec-

tion 3.05(a)(ii) shall be separately made for each Sublease.

If, with respect to a Fiscal Year for which Retail Rent is

payable under Section 3.05(a)(i) or Section 3.05(a)(ii), a

Sublease is not in effect for the entirety of such Fiscal

Year, the Forty Dollars ($40) referred to in clause (y)

of Section 3.05(a)(i) shall be prorated for the number of

days such Sublease is in effect during such Fiscal Year. For

purposes of this Lease, the term "Basic Retail Rent" shall

mean the amount set forth in clause (x) of Section 3.05(a)(i)

or in clause (x) of Section 3.05(a)(ii), as the case may be.

(b) Tenant shall pay to Landlord for each Fiscal

Year or portion thereof during the Term, in addition to Base

Rent, PILOT, if any, Substitute PILOT, if any, Percentage

Rent, if any, and Retail Rent, if any, an amount ("Other

Rent") equal to the greater of (i) Seventy-five Cents ($.75),

multiplied by the number of Net Rentable Square Feet in the

Buildings which from time to time are being used for Other

purposes ("Basic Other Rent"), and (ii) ten percent (10%)

of the Gross Other Revenue ("Other Percentage Rent").
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tC) The amount of One and 50./100 Dollars ($1.50)

set forth in clauses (i) and (ii) of Section 3.05(a) shall be

increased on the first day of the first full Fiscal Year

following the earlier of (i) the effective date of the first

Sublease for Retail space in the Buildings, _or (ii) the date

of Substantial Completion of theBuildings, and on the first

day of each Fiscal Year thereafter by adding to One and 50/100

Dollars ($1.50) an amount equal to the product of (i) One and

50/100 Dollars ($1.50), and (ii) seven and one-half percent

(7.5%) multiplied by the number of full Fiscal Years, or par-

tial Fiscal Years containing at least six (6) full calendar

months, which shall have elapsed beyond the effective date of

such first Sublease or such date 0f Substantial Completion,

as the case may be.

(d) Retail Rent and Other Rent, if any, shall be

payable in monthly installments in advance commencing on the

first day of the first Fiscal Year and on the first day of

each month thereafter during the Term. Each monthly install-

ment of Retail Rent payable (i) with respect to each Fiscal

Year or portion thereof during the Term prior to the date on

which Substantial Completion of the Buildings shall occur,

shall be in an amount equal to (x) the product of one-twelfth

(1/12) and One and 50/100 Dollars ($1.50), as One and 50/100

Dollars ($1.50) may be adjusted as provided in Section 3.05(c),

multiplied by (y) the number of Net Rentable Square Feel in

the Buildings which are then being used for Retail purposes,
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and (ii)w_th respect to each Fiscal Year or portion thereof

during the-Term from and after the date on which Substantial

Completion of the Buildings shall occur, shall be in an amount

equal to (x) the product of one-twelfth (1/12) and One and

50/100 Dollars ($1.50), as One and 50/100 Dollars ($1.50)

may be adjusted as provided in Section 3.05(c), multiplied

by (y) an amount which is equal to the greater of (1) the

number of Net Rentable Square Feet in the Buildings which

are then being used for Reta_l purposes, and (2) the Retail

Use Allocation for the Buildings. Each monthly installment

of Other Rent shall be in an amount equal to Six and 25/100

Cents ($.0625) multiplied by the number of Net Rentable Square

Feet in the Buildings which are then being used for Other

purposes. Tenant shall deliver to Landlord, together with

each monthly payment of Retail or Other Rent, the certificate

of Tenant's chief financial officer and in connection with

the first certification and any change in the number of Net

Rentable Square Feet being used for Retail or Other purposes,

as the case may be, a statement from a licensed professional

engineer or registered architect approved by Landlord, which

approval shall not be unreasonably withheld or delayed, 6erti-

fying the number of Net Rentable Square Feet then being used [

for Retail or Other purposes, as the case may be. If any

space at the Premises shall begin to be used for Retail or

Other purposes on a day other than the first day of a calendar

month, then together with the next monthly installment of
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Basic Reta_l Rent or Basic Other Rent, as the case may be,

Tenant shall pay the Basic Retail Rent or Basic Other Rent,

as the case may be, applicable to such space for the prior

month, prorated for the number of days such space was so

used during such prior month• Any dispute as to the number

of Net Rentable Square Feet at any time being used for Retail

or Other purposes shall be determined by arbitration pursuant

to Article 36.

(e) As soon as practicable after the end of each

Fiscal Year commencing with the first Fiscai "Year for which

Retail Rent, or Other Rent is payable, but in no event later

than one hundred twenty (120) days thereafter, Tenant shall

deliver to Landlord a separate statement ("Non-Office Rent

Statement") for the Premises showing in reasonable detail the

Gross Retail Revenue and Gross Other Revenue for such Fiscal

Year. If the Non-Office Rent Statement shall show that the

Retail Percentage Rent for such Fiscal Year is greater than

the Basic Retail Rent for such Fiscal Year, Tenant shall pay

to Landlord, together with Tenant's delivery of the Non-Office

Rent Statement, the difference between the Retail •Percentage"

Rent and the Basic Retail Rent for such Fiscal Year. If the

Non-Office Rent Statement shall show that the Other Percentage

Rent for such Fiscal Year is greater than the Basic Other

Rent for such Fiscal Year, Tenant shail pay to Landlord,

together with Tenant's delivery of the Non-Office Rent State-
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ment, the difference between the Other Percentage Rent and

the Basic Other Rent for such Fiscal Year.

(f) In connection with an assignment of Tenant's

interest in this Lease to an assignee whose books are main-

tained on a different fiscal year from that of Tenant, (i)

the Fiscal Year immediately preceding the assignment shall end

on the day immediately preceding the effective date of the

assignment, and (ii) the following Fiscal Year shall commence

on the effective date of the assignment and shall end on the

next succeeding last day of the assignee's fiscal year. The

assignee shall pay Retail Rent and Other Rent for both such

Fiscal Years, but shall be entitled to a credit for all sums

paid by the assignor to Landlord prior to t_e effective date

\ of the assignment on account of Retail Rent or Other Rent, as

the case may be, for the Fiscal Year ending on the day immedi-

ately preceding the effective date of such assignment. The

assignee and Tenant shall be jointly and severally responsible

for any deficiency in Retail Rent or Other Rent for any Fiscal

Year preceding the effective date of the assignment. If as a

result of a change in Tenant's fiscal year there is an inac-

curate reflection of the amount of Retail Rent or Other Rent

which would have been payable to Landlord pursuant to this

_Section 3.05 if Tenant's fiscal year had remained unchanged

throughout the portion of the Term during which Retail Rent

and Other Rent is payable, then the amount of Retail Rent or

Other Rent, as the case may be, payable by Tenant to Landlord



shall be adjusted to reflect the appropriate amount which

would otherwise have been so payable.

Section 3.06. In connection with the payment by

Tenant of Percen£age Rent, Retail Rent and Other Rent, the

following provisions shall apply:

(a) Tenant shall at all times keep and maintain

at an office located in New York City books and records pre-

pared on the basis required under this Article 3, showing

in reasonable detail the amount of Net Fixed Rent, Gross Re-

tail Revenue and Gross Other Revenue. Unless consented to

by Landlord, such books and records relating to any Fiscal

Year shall not be destroyed or disposed of for a period of

four (4) years after the end of such Fiscal Year. Landlord

or its representatives shall have the right during regular

business hours, on not less than ten (10) days' notice to

Tenant, to examine, audit and/or photocopy all such books

and records. If an audit by Landlord with respect to a Fis-

cal Year is not commenced within the aforesaid four (4) year

period, the computation of Net Fixed Rent, Gross Retail Rev-• B

enue and Gross Other Revenue and the Percentage'Rent, Retail

Rent and Other Rent paid by Tenant for such Fiscal Year shall

not thereafter be subject to Landlord's audit and shall con-

clusively be deemed correct.

(b) Each Annual Percentage Rent Statement, Semi-

Annual PercentageRent Statement and Non-Office Rent State-

ment required under this Lease shall be (i) prepared in ac-
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cordance with generally accepted accounting principles con-

sistently applied, with such modifications as may be provided

in this Lease, and (ii) verified by the chief financial of-

ficer or the managing partner of Tenant, or if the managing

partner of Tenant is not an individual, by the chief finan-

cial officer of such managing partner, as being true and cor-

rect to the best of his knowledge. Each Annual Percentage

Rent Statement and Non-Office Rent Statement shall be certi-

fied by an independent public accounting firm (the "C.P.A.")

which is either (x) an accounting firm having at least ten

(I0) partners, or (y) a firm approved by Landlord, which ap-

proval shall not be unreasonably withheld. Such certification_

shall include, without limitation, a statement by the C.P.A.

that an examination of Tenant's books and records has been

conducted by the C.P.A. in accordance with generally accepted

auditing standards consistently applied and that the Annual

Percentage Rent Statement or Non-Office Rent Statement has

been prepared in accordance with generally accepted account-

ing princiDles consistently applied, with such modifications

as may be provided in this Lease and such general exceptions

as may be customary for such certifications.

(c) If Landlord shall elect to conduct an audit of

Tenant's books and records and such audit discloses an under-

payment of Percentage Rent, Retail Rent or Other Rent, subject

to Section 3.06(g), Tenant shall pay to Landlord on demand the

amount of such deficiency, plus interest thereon at the Late
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Charge Rat_ from the date upon which such sum became due to the

date of actual payment. In addition, if such deficiency (i)

with respect to Percentage Rent, shall be in excess of three

and one-half percent (3..5%) of the amount alleged by Tenant to

be payable, or (ii) with respect to Retail Rent or Other Rent,

shall be in excess of the greater Of (x) Five Thousand Dollars

($5,000), or (y) three and one-half percent (3.5%) of the

amount alleged by Tenant to be payable, Tenant shall pay to

Landlord on demand all reasonable costs incurred by Landlord

(d) If enant or_-_nyiSubtenant which is an Affiliate "

of Tenant shall as sublandlord enter into (_) a Sublease of (_)

all or substantially all of the Premises, or" (y) a substantial_

-portion (which s'hall be at le_"s_ '£wenuy-_Iv_-percent (25%) of

the Net Rentable Square Feet which are available for office

use at the Premises, pursuant to which Sublease the Subtenant

thereunder assumes, directly or indirectly, responsibility for

all or substantially all of the expenses relating to the use,

operation and maintenance of the Premises or such space, as

the case may be, provided that the foregoing shall not be

construed to mean and include a Sublease under which the Sub-
i

tenant is required to pay to the sub!andlord escalations over

base amounts with respect to the expenses relating to the use,

operation and maintenance of the Premises or such space, or

(ii) a Sublease of space constituting at least twenty-five

percent (25%) of, as the case may be, (x) the Net Rentable
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Square Feet at the Premises which are available for Retail or

Other use or (y) the space at the Premises which is available

for garage use, then, for the purposes of calculating Net

Fixed Rent, Gross Retail Revenue and Gross Other Revenue for

any Lease Year, Landlord, at its election, may look to the

Net Fixed Rent, Gross Retail Revenue and Gross Other Revenue

of the Subtenant under such Sublease, or of any Subtenant of

such Subtenant with respect to the same space which is an

Affiliate of such. Subtenant, rather than to that of Tenant.

If there shall exist any Subtenant to which Landlord, pur-

suant to the foregoing provision of this Section 3.06(d),

would have been entitled to look for the determination of

Net Fixed Rent, Gross Retail Revenue Or Gross Other Revenue

but for any requirement contained in clause (i) or (ii) of

the preceding sentence that such Subtenant's Sublease cover

a minimum amount of Net Rentable Square Feet in the Premises

(any such S_Sublease being hereinafter referred to

as a "Special SubleaSe"), Landlord, nevertheless, may look to

such Subtenant for the determination of Net Fixed Rent, Gross
$

Retail Revenue or Gross Other Revenue, as the case may be,

with respect to the portion(s) of the Premises demised to

such Subtenant under any Special Sublease(s) if the Net Rent-

able Square Feet demised under the Special Sublease in ques-

tion, when added to the aggregate Net Rentable Square Feet

demised under all-other Subleases to such Subtenant or any

Affiliate thereof, equals or exceeds (I) in the case of office
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space, twenty-five percent (25%) of the Net Rentable Square

Feet which, are available for office use at the Premises, (2)

in the case of Retail or Other space, twenty-five percent

(25%) of the Net Rentable Square Feet at the Premises which

are available for the use in question, or (3) in the Case

of garage space, such percent of the garage space which is

available for such use. Tenant shall cause each such Sub-

tenant to which Landlord shall be so looking to comply with

the provisions of Sections 3.04, 3.05 and 3.06 regarding the

furnishing of statements to Landlord, the provisions of Sec-

tion 3.06 regarding the maintaining of books and records and

the permitting of audits of the same by Landlord, the provi-

sions of Section 3.04 regarding the payment of Percentage

Rent, the provisions of Section 3.05 regarding the payment

of Retail Rent and Other Rent,. and the provisions of Section

3.06(c) regarding the payment of any deficiency in Percentage

Rent, Retail Rent or Other Rent, and Tenant shall provide or

cause to be provided in eachsuch Sublease that the Subtenant

thereunder shall be subject to the provisions of Sections 3.04,

3.05 and 3.06 and that Landlord may proceed directly against

each such Subtenant to determine and recover Percentage Rent

and the payments of Retail Rent and Other Rent payable pursu-

ant to this Lease. Any default by anysuch Subtenant under

the provisions of Section 3.04, 3.05 or 3.06 beyond any appli-

cable grace period shall be deemed to be an Event of Default

by Tenant hereunder, unless (i) Tenant shall proceed with due
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diligence and continuity to enforce or cause to be enforced

the rights'and remedies of the--sublandlord under such Sublease

with respect to such default, and such rights and remedies of

the sublandlord are substantially similar to those which Land-

lord has under this Lease for a similar default, (ii) such de-

fault is cured within sixty (60) days after the occurrence

thereof, .or such Sublease or the Subtenant's right of posses-

sion thereunder is terminated within said sixty (60) day-pe-

riod, and (iii) in all events, the applicable Percentage Rent,

Retail Rent andOther Rent is paid by the. last day of said

sixty (60) day period.

(e) If Tenant, an Affilia=e of Tenant or a Per-

mitted Assignee (or a Subtena_Landlord, as pro-

vided i_6(d), shall.be looking for the deter-

min_Net Fixed Rent, Gross Retail Revenue or Gross

Other Revenue) shall themselves use or occupy any portion

of the Buildings, there shall be imputed as income the fair

market rental value of the portion of the Buildings so oc-

cupied by Tenant, an Affiliate of Tenant, a Permitted Assignee

or such Subtenaht, as the case may be. Fair market rental

value asused in this Lease, except as hereinafter provided

with respect to Subleases of space for Retail use, shall mean

the rental which would be paid under a lease (commencing at

the same time as the use or occupancy of Tenant or such Af-

filiate, Permitted Assignee or Subtenant) with a non-related

Person leasing a similar amount of space _n the same Build-
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ings, for the same term, for a similar purpose and in a sim-

ilar location in the Buildings, and shall include, inter alia,

all fixed, percentage and escalation rents which would be

included under such lease. Fair market rental value as used

in this Lease with respect to a Sublease of space for Retail

use shall mean the rental which would be paid under a lease

(commencing at the same time as the use or occupancy of Tenant

or such Affiliate, Permitted Assignee or Subtenant) with a

non-related Person leasing a similar amount of space at the

premises covered by this Lease or the other Severance Leases,

for the same term, for a similar type of Retail use and in
J

a similar location at such premises, and shall include, inter

alia, all fixed, percentage and escalation rents which would

be included under such lease. Furthermore, if any cost or

expense incurred shall represent an amount paid or payable to

a related Person, there shall only be included in Operating

Costs an amount which would have been paid or would be payable

in the absence of such relationship.

(f) Tenant agrees that the rental under each Sub-

lease shall in no event be less than ninety-five percent (95%)

-o_ the fair maF_et ten lta valu .... let space determined
e of the execution of the Sublease. If the rental

under any Sublease shall be less than ninety-five percent (95%)

of the fair market rental value for the sublet space determined

as aforesaid, there shall be imputed as income, for the purposes

_of computing Net Fixed Rent, Gross Retail Revenue and Gross
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Other Reve-nue, for any period for which Percentage Rent, Retail

Rent or Ofher Rent is payable during the term of the Sublease,

the difference between ninety-five percent (95%) of such fair

market rental value and the rental being charged under such

Sublease. Nothing contained in this Section 3.06(f) shall

limit or modify the provisions of Section 3.O6(e).

(g) If at any time and for any reason there shall

be a dispute as to the determination of Net Fixed Rent, Oper-

ating Expenses, •Gross Retail Revenue, Gross Other Revenue, the

Gross Revenue Exclusion, Building Standard Improvements, or

fair market rental value, such dispute shall be determined by_

arbitration pursuant to Article 36 hereof. Pending resolutioni

of the dispute, Tenant!s determination of Net Fixed Rent •, Oper"

ating Expenses, Gross Retail Revenue, Gross Other Revenue, the

Gross Revenue Exclusion, Building Standard Improvements or fair

market rental value shall prevailand Tenant shall pay Percent-

age Rent, Retail Rent and Other Rent, as•the case •may be, based

upon such• determination. Without limitation of the foregoing,

any deficiency, interest and expenses which may be payable by

Tenant to Landlord pursuant to Section 3.06(c) shall not be

payable if disputed by Tenant unless and until determined by

such arbitration. If •such arbitration determines an under-

payment by Tenant, Tenant shall pay the amount of such under-

payment, plus interest thereon at the Late Charge Rate, on

demand.
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(h) For purposes of Sections 3.04, 3.05 and 3.06,

(i) storage space located at or above level +12.5 and at or be-

low level +32 which is leased to a Subtenant of office space

shall be characterized as office space, (ii) all other storage

space used for storage shall be deemed Other space if located

at or above level +12.5 and at or below level +32, and (iii)

storage space Shall not be deemed office, Retail or Other space

if located below level +12.5. Tenant agrees that the rental

under each Sublease for storage space entered into with a Sub-

tenant of Retail or Other space shall be not more than the fair

market rental value for such storage space determined as of

the date of the execution of such Sublease. If the rental

under any such Sublease for storage space shall exceed the

fair market rental value for such space, such excess shall

be deemed added to the rental under the Sublease with the

Subtenant for the Retail or Other space, as the case may be.

Section 3.07. Landlordand Tenant agree that the

Base Rent, Payments in Lieu of Taxes, Substitute PILOT, Per-

centage Rent, Retail Rent and Other Rent shall be absolutely

net to Landlord without any abatement, deduction, counterclaim,

set-off or offset whatsoever, except as provided in Sections

3.03, 3.04(e), 4.03(a), ll.06(e), and 30.01(b) of this Lease

and Sections 6.03(g) and 17.03 of the Project Operating Agree-

ment, so that this Lease shall yield, net, to Landlord, the

Base Rent,'Payments in Lieu of Taxes, Substitute PILOT, Per-

centage Rent, Retail Rent and Other Rent payable in each year
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during the Term and that, except as otherwise expressly pro-

vided in this Lease and except for (i) Taxes, if any, and (ii)

debt service on any indebtedness of Landlord, Tenant shall

pay all costs, expenses and charge s of every kind and nature

relating to the Premises which may arise or become due or pay-

able during or after (but attributable to a period falling

within) the Term, and that Landlord skall be indemnifiedlby

Tenant against, and held harmless by Tenant from, the same.

Tenant's liability for the payment of Rental which shall be-

come payable after the Term as aforesaid is hereby expressly

provided to survive the Term.

Section 3.08. Tenant shall pay all Impositions in

accordance with Article 4 hereof.

Section 3.09. All amounts payable by Tenant pursuant

to this Lease, including, without limitation, Base Rent, Pay-
L

ments in Lieu of Taxes, Substitute PILOT, Percentage Rent, Re-

tail Rent, Other Rent and Impositions (collectively, "Rental"),

shall constitute rent under this Lease and shall be payable in

the same manner as Base Rent. In the event of Tenant's failure

to pay any part of the Rental after Landlord shall have given

Tenant the notice, if any, required to be giyen under Article 24

and the applicable cure period shall have expired, Landlord (in

addition to all other rights and remedies) shall • have all of the

rights and remedies provided for in this Lease or at law or in

equity in the case of nonpayment of rent. It is understood and

agreed that, except as specifically provided in this Lease,
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Tenant's obligation to pay Rental hereunder shall not terminate

prior to the Expiration Date, notwithstanding the exercise by

Landlord of any or all of its rights under Article 24 hereof.

ARTICLE 4

IMPOSITIONS

Section 4.01. Tenant covenants and agrees to pay

or cause to be paid, as hereinafter provided, all of the

following items ("Impositions") imposed by any entity other

than Battery Park City Authority or any corporate successor to

or subsidiary of Battery Park City Authority and which are

not solely applicable to Battery Park City or properties which

are exempt from the payment of Taxes, or to lessees of the _

foregoing: (a) real property assessments (not including Taxesg,

(b) personal property taxes, (c) occupancy and rent taxes, (d)

water, water meter and sewer rents, rates and charges, (e)

excises, (f) levies, (g) license and permit fees, (h) service

charges, with respect to police protection, fire protection,

street and highway maintenance, construction and lighting,

sanitation and water supply, if any, (i) fines, penalties

and other similar or like governmental charges applicable to

the foregoing and any interest or costs with respect thereto,

and (j) except for Taxes, any and all other governmental lev-

ies, fees, rents, assessments or taxes and charges, general

and special, ordinary and extraordinary, foreseen and unfore-

seen, of any kind and nature whatsoever, and any interest or

costs with respect thereto, which at any time prior to or



during the-Term are, or, if the Premises or any part thereof

or the owner thereof were not exempt therefrom, would be

(i) assessed, levied, confirmed, imposed upon, or would grow

or become due and payable out of or in respect of, or would

be charged with respect to, the Premises or any document to

which Tenant is a party creating or transferring an interest

or estate in the Premises, the use and occupancy thereof by

Tenant, or this transaction, and (2) encumbrances or liens

on (i) the Premises, or (ii) any vault, passageway or space

in or under the sidewalks or streets in front ofor adjoining

thePremises which is not a Civic Facility, an easement cre-

ated under the Port Authority Easement Agreement, or a portion

of Westway, or (iii) any other appurtenances of the Premises,

or (iv) any personal property,. Equipment or other facility

used in the operation thereof, or (v) the Renta.l (or any por-

tion thereof) payable by Tenant hereunder, each such Imposi-

tion, or installment thereof, during the Term to be paid be-

fore the last day the:same may be paid without fine, penalty,

interest or additional cost; provided, however, that if, by

law, any Imposition may at the.option of the taxpayer be pard

in installments (whether or not interest shall accrue on the

unpaid balance of such Imposition), Tenant may exercise the

option to pay the same in such installments and shall be re-

sponsiblefor the payment of such installments only, provided

that all such-installment payments relating to periods prior

to the date definitely fixed for the.expiration of the Term
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shall be _de prior to the Expiration Date. Anything contained

herein to the contrary notwithstanding, Tenant shall not be re-

quired to pay any charges or taxes, or any fines, penalties or

other similar or like governmental charges applicable thereto,

which are imposed in lieu of real property taxes specifically

against properties which are exempt from the payment of real

property taxes.

Section 4.02. Tenant, from time to time upon the

request of Landlord, shall furnish to Landlord, within the ear-

lier of (i) ninety (90) days after the date when an_Imposition

is due and payable under this Lease, or (ii) thirty (30) days

after the date when an official receipt of the appropriate impDs-

ing authority is received, such official receipt or, if no such

receipt has been received by Tenant, other evidence reasonably

satisfactory to Landlord, evidencing the payment of the Imposition.

Section 4.03.

(a) "Taxes" shall mean (i) the real property taxes

assessed and levied against the Premises or any part thereof

pursuant to the provisions of Chapter 58 of the Charter of New

York City and Chapter 17, Title E, of the Administrative Code

of The City of New York, as the same may now or hereafter be

amended, or any statute or ordinance in lieu thereof in whole

or in part, (ii) charges imposed in lieu of the taxes described

in clause (i) only against Battery Park City or properties in-

c!uding the Premises which are exempt from the payment of such

taxes, or the lessees of either of the foregoing, and (iii)
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fines, penalties and other similar or like governmental charges

applicable to the foregoing real property taxes or charges and

any interest or costs with respect thereto. Landlord shall pay

all Taxes which are due and payable with respect to the Premises

before the last day the same may be paid without fine, penalty,

interest or additional cost. Landlord shall have the right, at

its own cost and expense, to contest the imposition of Taxes,

and pending the resolution of such contest Landlord shall not

be required to pay the Taxes being so contested, unless failure

to pay same shall result in the immediate" loss or forfeiture

of the Premises and the termination of Tenant's interest under

this Lease. If Landlord shall exercise its right to contest

the imposition of Taxes, Landlord shall promptly notify Tenant

of such contest, and shall deliver to Tenant copies of all ap-

plications, protests and other documents submitted by Landlord

to any Governmental Authority or court in connection with such

contest. If Landlord shall have failed to pay the Taxes as

required hereunder and shall not have timely commenced a pro-

cedure to contest same, or shall have timely commenced a pro-

cedure to contest the Taxes but failure to pay the Taxes will

result in the immediate loss or forfeiture of the Premises and

the termination of Tenant's interest under this Lease, then

Tenant may pay such unpaid Taxes and'deduct such payment from

the next installment(s) of Base Rent, Retail Rent, Other Rent,

PILOT, Substitute PILOT and Percentage Rent payable under this

Lease, together with interest thereon at the Late Charge Rate.
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Nothing contained herein shall be construed to release Tenant

from its obligation to pay Impositions other than Taxes as

provided in this Article 4.

(b) Nothing herein contained shall require Tenant

to pay municipal, state or federal income, inheritance, estate,

succession, transfer or gift taxes of Landlord, or any corporate

franchise tax imposed upon Landlord.

Section 4.04. Any Imposition, relating to a fiscal

period of the imposing authority, a part of Qhich period is

included within the Term and a part of which is included in

e period of time after the date definitely fixed in Article 2 _

hereof for the expiration of theTerm (whether or not such

Impositionshall be assessed, levied, confirmed, imposed upon

or in respect of or become a lien upon the Premises, or shall

become payable, during the Term) shall be apportioned between

Landlord and Tenant as of such date definitely fixed for the

expiration of the Term, so that Tenant shall pay that portion

of such Imposition which that part of such fiscal period in-

cluded in the period of time before such date definitely fixed

for the expiration of the Term bears to such fiscal period,

andLandlord shall pay the remainder of such Imposition.

Section 4.05. Tenant shall have the right at its

own expense to contest the amount or validity, in whole or

in part, of any Imposition by appropriate proceedings dili-

gently conducted in good faith, but oniy after payment of

such Imposition, unless such payment would operate as a bar
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to such contest or interfere materially with the prosecution

thereof, in which event, notwithstanding the provisions of

Section 4.01 hereof, payment of such Imposition shall be post-

poned if, and only as long as:

(a) •neither the Premises nor any part thereof,

would,• by reason of such postponement or deferment, be, in

the reasonable judgment of Landlord, in danger of being for-

feited or lost; and

(b) Tenant shall have deposited with, at Tenant's

option, either Landlord or Depository cash or other security

approved by Landlord•in the amount so contested and unpaid,

together with all interest and•penalties in connection there-

with and all charges that•may be assessed against•or become a

charge on thePremises or any •part thereof in such proceedings.

Upon the termination of such proceedings, it shall be the

obligation of Tenant to pay the amount of such Imposition or

part thereof as finally determined in such proceedings, the

payment of which may have•been deferred during the prosecution

of such proceedings, together with any costs, fees (including

attorneys' fees and disbursements), interest, penalties or

other liabilities in connection therewith, and upon such pay-

ment, Landlord or Depository, as the case may be, shall return,

with any interest accrued thereon, any amount deposited with

it with respect to such Imposition as aforesaid, provided, how-

ever, that Landlord or Depository, as the case may be, if re-

quested by Tenant, shall disburse said moneys on deposit with
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it directly to the imposing authority to whom such Imposition

is payable. If, at any time during the continuance of such

proceedings, Landlord shall reasonably deem insufficient the

amount deposited as aforesaid, Tenant, upon demand, shall

make an additional deposit of such additional sums or other

acceptable security as Landlord reasonably may request, and

upon failure of Tenant to do so, the amount theretofore de-

posited may be applied by Landlord or Depository, as the case

may be, to the payment, removal and discharge of such Impo-

sition and the interest and penalties in connection therewith

and any costs, fees (including attorneys' fees and disburse-

ments) or other liability accruing in any such proceedings,

and the balance, if any, shall be returned to Tenant or the

deficiency, if any, shall be paid by Tenant on demand. Noth-

ing contained in this Section 4.05 or elsewhere in this Lease

shall be deemed to limit Tenant's obligation to make the de-

posits provided for in Article 5 hereof.

Section 4.06. Tenant shall have the right to seek a

reduction in the valuation of the Premises assessed for real

.property tax purposes and to prosecute any action or proceeding

in connection therewith. If Tenant is not entitled to seek such

reduction in the same manner as lessees of non-exempt real prop-

erty in the County of New York because the Premises are wholly

or partially exempt from such taxes, then Tenant may commence a

proceeding in the Supreme Court, New York County (or any succes-

sor court of similar jurisdiction) to determine whether such a
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reduction would have been appropriate in the absence of such

exemption. Tenant shall join the taxing authority and Landlord,

at no cost or expense to Landlord, as parties in that proceeding,

but any judgment or decree in that proceeding beyond the right

of appeal, shall be binding and conclusive upon Landlord and

Tenant whether or not the taxing authority is removed as a

party to that proceeding by order of that or any superior court.

Section 4.07. Landlord shall not be required to join

in any p=oceedings referred to in Section 4.05 or 4.06 hereof

(other than the proceeding referred to in the last sentence of

Section 4.06) unless the provisions of any law, rule or regula-/

tion at the time in effect shall require that such proceedings

be brought by and/or in the name of Landlord, in Which event,

Landlord shall join and cooperate in such proceedings or per-

mit the same to be brought in its name but shall not be liable

for the payment of any costs or expenses in connection with

any such proceedings and Tenant shall reimburse Landlord for

any and all reasonable costs or expenses which Landlord may

sustain or incur in connection with any such proceedings.

Section 4.08. Any certificate, advice or bill of

the appropriate official designated by law to make or issue

the same or to receive payment of any Imposition asserting

non-payment of such Imposition shall be prima facie evidence

that such Imposition is due and unpaid at the time of the

making or issuance of such certificate; advice or bill, at

the time or date stated therein.
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ARTICLE 5

DEPOSITS FOR IMPOSITIONS

Section5.01.

(a) In order to assure the payment of all Imposi-

tions, Tenant, upon the written demand of Landlord at any time

after the occurrence of an Event of Default hereunder, subject

to Section 5.01(h), shall deposit with Depository on the first

day of each and every month during the Term, an amount equal

to one-twelfth (I/12th) of the annual Impositions thenl in ef-

fect, as reasonably estimated by Landlord. If, at any time,

the monies so deposited by Tenant shall be insufficient to pay

in full the next installment of Impositions then due, Tenant

shall deposit the amount of the insufficiency with Depository

to enable Depository to pay each installment of Impositions

at least thirty (30) days prior to the due date thereof.

(b) Depository shall hold the deposited monies in

a special account for the purpose of paying the charges for

which such amounts have been deposited as they become due,

and Depositoryshall apply the deposited monies for such pur-

pose not later'than the last day on which any such charge s

may be paid w{thout penalty or interest.

(c) If, at any time, the amount of any Imposition

is increased or Landlord receives information that an Imposi-

tion will be increased and the monthly deposits then being made

by Tenant under this Article would be insufficient to pay such

Imposition thirty (30) days prior to the due date, Tenant shall,
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on Landlord's demand, deposit immediately with Depository suf-

ficient monies for the payment of the increased Imposition.

Thereafter, t_e monthly payments shall be adjusted so that

Depository shall receive from Tenant sufficient monies to pay

each Imposition at least thirty (30) days prior to the due

date of such Imposition.

(d) For the purpose of determining whether Depository

has on hand sufficient monies to pay any particular Imposition

at least thirty (30) days prior to the due date thereof, deposits

for each category of Imposition shall betreated separately.

Depository shall not be obligated to use monies deposited for

the payment of an item not yet due and payable for the payment!

of an item that is due and payable _.

(e) Notwithstanding the foregoing, it is understood

and agreed that (i) deposited monies may be held by Depository

in a single bank account, and (ii) Depository may, at Landlord's

option and direction and if there shall be an Event of Default

with respect to any payment required under this Lease, use

monies so deposited to make the payment which is in default.

(f) If this Lease shall be terminated by reason of

any Event of Default, all deposited monies under this Article

then held by Depository shall be paid to and applied by Land-

lord in payment of any and all sums due under this Lease and

Tenant shall promptly pay the resulting deficiency.
.

(g) Any interest paid on monies deposited pursuant

to this Article shall be applied pursuant to the foregoing
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provisions'_against amounts thereafter becoming due and payable

by Tenant._

(h) Anything in this Article 5 to the contrary not-

withstanding, if the Event of Default •which gave rise to Land-

lord having demanded that Tenant •make deposits under this Sec-

tion 5.01 shall have been cured by Tenant and for a period•of

six (6) consecutive months following such cure no Default shall

have occurred under this Lease, then, at any time after•the ex-

piration of such six (6) month period, upon the written demand

of Tenant, provided that•Tenant is not then in Default under

this Lease, all monies deposited under this Article then held

by Depository, with the interest_ if any, accrued thereon, shail

be returned to Tenant and Tenant shall not be required to make_

further deposits under this Article 5 unless and until there

shall occur a subsequent Event of Default and Landlord shall

make written demand upon Tenant to make deposits for Impositions.

Section 5.02. IfLandlord ceases to have any in-

terest in the Premises as fee owner thereof, or in the event

of a sale or transfer by Landlord of its fee interest in the

Premises, Landlord shall transfer to the Person who owns or

acquires such interest in the Premises or is the transferee

of this Lease, all of Landlord's rights with respect to the

deposits made pursuant to Section 5.01, subject to the provi-

sions thereof. Upon such transfer and notice thereof to Ten-

ant, the transferor shall be deemed to be released from all

liability with respect thereto and Tenant agrees to look
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solely to th_ transferee with respect thereto, and the provi-

sions hereof shall apply to each successive transfer of Land-

lord's rights with respect to the deposits.

ARTICLE6
LATE CHARGES

In the event that payment of Base Rent, Payments

in Lieu of Taxes, Percentage_A_,, _te PILOT, Retail /

Rent, Other Rent or other Rental shall become overdue for f
ten (I0) days beyond the due date thereof pursuant to-o--t-h-TE-

Lease (or if no such due dace is set forth in this Lease,

then such due date for purposes of this Article 6 shall be

deemed to be the date upon which demand therefor is made),

a late charge on the sums so overdue equal to the greater of
%

eighteen percent (18%) per annum or the Prime Rate (the "Late

Charge Rate"), for the period from the due date to the date

of actual payment, shall become due and_-_yabie to Landlord

as li_mages for the administrative costs and ex-

penses incurred by Landlord by reason of Tenant's failure to

make prompt payment and the late charges shall be payable

by Tenant, on demand. No failure by Landlord to insist upon

the strict performance by Tenant of its obligations to pay

late charges shall constitute a waiver by Landlord of its

right to enforce the provisions of this Article 6 in any in-

stance thereafter occurring. The provisions of this Article

6 skall not be const;ued in any way to extend the grace periods

or notice periods provided for in Article 24.
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ARTICLE 7

INSURANCE

Section 7.01.

(a) Upon Substantial Completion of the Buildings,

Tenant at its sole cost and expense shall:

(i) keep the Buildings, or cause
the Buildings to be kept insured under
an "All Risk of Physical Loss" form of
policy, also providing coverage for loss
or damage by water, flood, subsidence
and earthquake, with such sublimits as
are reasonably required by Landlord,
and excluding from such coverage normal
settling only, and including war risks
when and to the extent obtainable from
the United States government or an agency
thereof; such insurance to be in the
amount set forth in the "agreed amount
clause" endorsement to the policy in
question, which endorsementshall be
attached to the policy, provided that
such amount shall be (x) sufficient to

prevent Landlord and Tenant from becom-
ing co-insurers under provisions of ap-
plicable policies of insurance, and (y)
not less bhan the greatest amount required
by the holder of a Mortgage; and in the
absence of such "agreed amount clause"
endorsement, such insurance shall meet
the requirements of clauses (x) and (y)
of this Section 7.01(a)(i) and shall
be in an amount not less than ninety
percent (90%) of the actual replacement
value of the Buildings, such replacement
value to be determined from time to time,
but not less frequently than annually,
and approved by the insurers, it being
agreed that no omission on the part of
Landlord to request any such determina-
tion shall relieve Tenant of its obliga-
tion to have such replacement value de-
termined as aforesaid;

(ii) provide and keep, or cause
to be provided and kept in force general

comprehensive public liability insurance
against liability for bodily Injury and
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_eath and property damage, it being agreed
that suchinsurance shall be in an amount
as may from time to time be reasonably
required by Landlord, but not less than .
$100,000,000 combined single limit for
liability for bodily •injury, death and
property damage, that it shall include
the .Premises and all sidewalks adjoining
or appurtenant to the Premises, that such
insurance shall contain blanket contrac,

tual coverage and shall also provide the
following protection:

(i) completed operations;

(2) personal injury protection
(exclusions a and c of current forms
deleted);

(3) sprinkler leakage-water dam-
age legal liability;

(4) fire legal liability, if not
otherwise covered under the comprehen-
sive form of public liability insurance;
and

(5) employees as additional in-
sured coverage;

Tenant also shall provide •and keep, or
cause to be provided and kept in force
automobile liability and property damage
insurance for all owned, non-owned and
hired vehicles insuring against liability
for bodily injury and death and for prop-
erty damage in an amount of not less
than $5,000,000 combined single limit,
such insurance to contain the so-called
"occurrence clause";

(iii) provide and keep, or cause
to be provided and kept in force • work-
ers' compensation providing statutory
New York State benefits for all persons
employed by Tenant at or in connection
with the Premises;

(iv) provide and keep, or cause
"to be provided and kept in force rent
insurance on an "All Risk of Physical
Loss" basis in an amount equal to one
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(i) year's current Base Rent, PILOT, Sub-
stitute PILOT, if any, and Basic Retail
Rent;

(v) if a sprinkler system shall be
located in any portion of the Buildings,
provide and keep, or cause to be provided
and kept in force sprinkler leakage in-
surance in amounts reasonably required
by Landlord;

(vi) provide and keep, or cause
to be provided and kept in force boiler
and machinery insurance in an amount not
less than $10,000,000 per accident on a
combined basis covering direct property
loss and loss of income and providing
for all steam, mechanical and electrical
equipment, including without limitation,
all boilers, unfired pressure vessels,
piping and wiring; and

(vii) provide and keep, or cause to
be provided and kept in fQrce such other
insurance in such amounts as may from
time to time be reasonably required by
Landlord or a holder of a first Mortgage
against such other insurable hazards as
at the time are commonly insured against
in the case of prudent owners of like

buildingsand improvements.

(b) All insurance provided or caused to be provided

by Tenant as required by this Section 7.01 (except the insur-

ance under Section 7.01(a)(iii)) shall name Tenant and, at

Tenant's option, any Subtenant of all or substantially all of

the Buildings as a named insured and Landlord and, at Tenant's

option, any Subtenant of all or substantially all of the Build-

ings as additional insureds. The coverage provided or caused

to be provided by Tenant as required by Sections 7.01(a)(i),

(iv), (v), (vi) and (vii) may also name each Mortgagee as an

insured under a standard mortgagee clause. In any case where
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Landlord _s required pursuant to Section 7.01(a) hereof to

be reasonable in requiring a type or amount of insurance, any

dispute as to the reasonableness of Landlord's requirement

shall be determined by arbitration pursuant to Article 36.

(c) If any of the insurance required under this

Section 7.01 shall, after diligent efforts by Tenant, be un-

obtainable from domestic carriers customarily insuring like

buildings and improvements through no act or omission on the

part of Tenant, then Tenant shall promptly notify Landlord

of Tenant's inability to obtain or cause to be obtained such

insurance and Landlord shall have the right to arrange for

Tenant to obtain such insurance. If Landlord shall be able

to arrange for Tenant to obtain the insurance, Tenant shall

obtain or cause to be obtained same up to the max{mum limits

provided for herein. If Landlord isunable toarrange for

Tenant to obtain the insurance required hereunder, Tenant

promptly shall obtain or cause to be obtained the maximum

insurance obtainable, and the failure of Tenant to carry

the insurance which is unobtainable shall not be a Default

hereunder for as long as such insurance shall remain unobtain-

able. For purposes of this Section 7.01(c), insurance of

the type required by Landlord pursuant to Section 7.01(a)(vii)

shall he, deemed unobtainable (even if arranged for by Land-

lord) if Tenant shall be required to pay for such insurance

at rates which aresubstantially greater than the rates for

such insurance commonly charged to owners of like buildings
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and improvements. Any dispute as to whether insurance is

obtainable shall be determined by arbitration pursuant to

Article •36.

Section 7.02.

(a) The loss under all policies required by any

provision of this Lease insuring against damage to the Build-

ings by fire or other casualty shall be payable

(i) to Tenant, or any Subtenant of all or sub-

stantially all of the Buildings, as trustee, subject to

the superior•right of any Mortgagee to act as such trust-

ee, if the amount thereof is less than $1,000,000, or

(ii) to Depository, if the amount•thereof is

_l_,000,000 or more.

Such amoun_ shall be adjusted on September I, 1986 and on each

fifth (5th) anniversary of such date by adding to $1,000,000

an amount equal to the product of (x) $i,000,000 and (y)

the percent of increase, if any, in the Consumer Price Index

for the month•in which the applicable anniversary date occurs

over the Consumer Price Index for the month of September, 1981.

Any dispute as to the "calculation of such adjustment shall

be determined by arbitration pursuant to Article 36. If a

loss shall be payable to Tenant, or such Subtenant, as trustee,

Tenant •, or such Subtenant, (1) shall hold the insurance pro-

ceeds with respect to such loss in trust for the sole purpose

of paying the cost of the Restoration, and (2) shall apply

such proceeds first to the payment in full of the cost of the
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Restoration before using any part of the same for any other

purpose. Anything contained herein to the contrary notwith-

standing, in no event shall Tenant's or such Subtenant's li-

ability as trustee exceed the amount of theproceeds received

byTenant, or such Subtenant, as reduced by the portion thereof

applied for the Restoration, but nothing contained herein shall

limit the obl_gation of Tenant or such Subtenant to Restore the

Premises as provided in Section 8.01. Tenant shall give to

Landlord notice of comp!etion of the Restoration. If Landlord

makes no claim or objection with respect "to such proceeds or

their disposition within ninety (90) days after such notice

is given, then Tenant or such Subtenant may pay over to itself _

the unapplied proceeds andthe trust obligations hereunder

with respect to such proceeds shall terminate. Any failure

of such Subtenant to comply with the obligations of Tenant

hereunder with respect to such proceeds or their disposition

shall be deemed a Default by Tenant, and in addition to any

rights or remedies which Landlord may have against Tenant

by reason of such Default, Landlord, at Landlord's option,

may enforce such obligations directly against such Subtenant

in Tenant's name or Landlord's name.

(b) Rent insurance required by any provision of

this Lease shall be carried in favor of Landlord and Tenant,

as their respective interests appear, and may name any Mort-

gag4e as its interest may appear, and, at Tenant's option,

any Subtenant of all or substantially all of the Buildings
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as an additional insured, but the proceeds thereof shall be

paid (i) to Tenant, or such Subtenant, as trustee, subject to

the superior right of any Mortgagee to act as such trustee, if

the amount thereof is less than $I,000,000, or (ii) to Depos-

itory, if the amount is $I,000,000 or more. Such $i,000,000

limits shall be increased in the same manner as the limits in

Section 7.02(a). The rent insurance proceeds shall be applied

to Base Rent, PILOT, Substitute PILOT, if any, and Basic Re-

tail Rent payable by Tenant under this Lease during the period

from the occurrence of the damage or destruction until comple-

tion of the Restoration, and, until completion of the Restora-

tion and the payment of Base Rent, PILOT, Substitute PILOT,

if any, and Basic Retail Rent payable through such completion, ;

the proceeds shall not be applied for any other purpose. If

a loss shall be payable to Tenant, or such Subtenant, as trust-

ee, Tenant, or such Subtenant, shall hold the insurance pro--

ceeds with respect to such loss in trust solely for the purpose

set forth in this Section 7.02(b). Anything contained herein

to the contrary notwithstanding, in no event shall Tenant's or

such Subtenant's liability as trustee exceed the rent insur-

ance proceeds received by Tenant, or such Subtenant, as re-

duced by the portion thereof as applied in accordance with

the terms hereof. If Landlord makes no claim or objection

with respect to such proceeds or their disposition within one

hundred eighty (180) days after Tenant, or such Subtenant,

notifies Landlord of the completion of the Restoration, then,
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subject to-the rights of Mortgagees, Tenant, or such Subtenant,

may pay over to itself the unapplied proceeds and the trust ob-

ligations hereunder with respect to such proceeds shall ter-

minate. Any failure of such Subtenant to comply with the obli-

gations of Tenant hereunder with respect to such proceeds or

their disposition shall be deemed a Default by Tenant, and in

addition to any rights or remedies which Landlord may have

against Tenant'by reason of such Default, Landlord, at Land-

lord's option, may enforce such obligations directly against

such Subtenant in Tenant's name or Landlord's name.

(c) All insurance required by any provision of

this Lease shall be in such form and shall be issued by such

responsible companies licensed and authorized to do business

in the State of New York as are reasonably acceptable to

Landlord. Any insurance company rated by Bests Insurance

Reports (or any successor publication of comparable stand-

ing) as A XII or better (or the then equivalent of such rat-

ing) shall be deemed a responsible company and acceptable to

Landlord. All policies referred to in this Lease shall be

procured; or caused to be procured, by Tenant, at no expense

to Landlord, and for periods of not less than one (i) year.

A ph0tocopyof each such policy, certified hy the insurer to

be a true copy thereof, shall be delivered to Landlord imme-

diately upon receipt from the insurance company or companies,

except that if any insurance carried by Tenant is effected by

one or more blanket policies, then with respect to such insur-
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ance, certified abstracted policies relating to the Premises

shall be so delivered to Landlord. Certified copies, or cer-

tified abstracted policies in the case of blanket policies,

of new or renewal policies replacing any policies expiring

during the Term shall be delivered as aforesaid at least

thirty (30) days before the date of expiration, together with

proof reasonably satisfactory to Landlord £hat the full prem-

iums have been paid for at least the first year of the term

of such policies. During the term of such policies, at least

thirty (30) days before each anniversary of the effective date

of the policy, Tenant shall deliver or cause to be delivered

to Landlord proof reasonably satisfactory to Landlord that the_

full premiums have been paid for at least the nex£ year of the

term of the policy. Premiums on policies• shall not be financed

in any manner whereby the lender, on default or otherwise, shall

have the right or privilege of surrendering or cancelling or re-

questing the surrender or cancellation of the policies, on less

than ten (I0) days' notice to Landlord. Tenant shall cause

the lender to give Landlord a copy of each default notice

given by the lender to Tenant and/or to the insurer.

(d) Tenant and Landlord shall, and Tenant shall

cause any Subtenant of all or substantially all of the Buildings

who is named as an insured or'additional insured to, cooperate

in connection with the collection of any insurance moneys

that may be due in the event of loss and Tenant and Landlord

shall execute and deliver, and Tenant shall cause such Subten-

71



ant to exeCute and deliver, such proofs of loss and other in-

struments which may be required for the purpose of obtaining

the recovery of any such insurance moneys.

(e) Tenant shall not carry separate insurance

concurrent in form or contributing in the event of loss with

that required by this Lease to be •furnished by Tenant, unless

Landlord and each Mortgagee are included therein as additional

insureds with loss payable as provided in this Lease. Tenant

immediately shall notify Landlord of the carrying of any such

separate insurance and shall cause "the same to be delivered

as required in this •Lease.

(f) All property insurance policies as required

by this Lease shall provide in substance tha_t:

(i) all adjustments for claims with the in-

sureds for $i,000,000 or more, as such amount shall be

increased as provided in Section 7.02(a), shall be made

with Landlord, Tenant (or Subtenant of all or substantially

all of the Buildings) and any Mortgagee named as an insured

or•additional insured; and

(ii) sub'ject to the rights of any Mortgagee

named as an insured, all adjustments for claims with

insurers for less than $!,000,000, as such amount may

be increased as provided in Section 7.02(a), shall be

made with Tenant and such Subtenant only.

(g) All rent insurance policies as required•by

this Lease shall provide in substance that all adjustments
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for claim_with the insurers shall be made with Landlord and

Tenant except that, subject to the rights of any Mortgagee

named as an insured, during the period that Olympia & York

Battery Park Company or any Permitted Assignee shall be the

Tenant under this Lease, all adjustments for claims with the

insurers may be made only with Tenant or, at Tenant's option,

any Subtenant of all or substantially all of the Buildings.

(h) If the parties shall be unable to mutually

determine in advance of an adjustment whether or not the

loss shall be less than $I,000,000, as such amount shall be

increased as provided in Section 7.02(a), then the Cost of

the Restoration, as estimated under Section 8.02, shall be

conclusive for the purpose of determining with whom the ad-

justment will be made. All loss proceeds, however, subject

to the rights of any Mortgagee named as an insured, shall be

payable to Tenant or, at Tenant's option, any Subtenant of

all or substantially all of the Buildings, or Depository as

provided in Section 7.02(a) based upon the actual amount of

the loss which shall have been determined by adjustment.

(i) Tenant shall not viDlate or permit to be vio-

lated any of the conditions or provisions of any insurance

policy required hereunder, and Tenant shall so perform and

satisfy or cause to be performed and satisfied the require-

ments of the companies writing such policies so that at all

times companies of good standing, reasonably satisfactory
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to Landlord (as provided in Section 7.02(c) hereof), shall

be willingto write and continue such insurance.

(j) Each policy of insurance required to be obtained

or caused to be obtained by Tenant as herein provided and each

certificate or memorandum therefor issued by the insurer shall

contain (i) a provision that no act or omission of Tenant or

any Subtenant of all or substantially all of the Buildings

which is named as an additional insured shall affect or limit

the obligation of the property insurance company to pay Land-

lord or any Mortgagee the amount of any loss sustained, (ii)

an agreement by the insurer that such policy shall not be can-

celled or modified without at least thirty (30) days' prior

written notice to Landlord and each Mortgagee, and (iii) a

waiver of subrogation by the insurers of any right to recover

the amount of any loss resulting from the negligence of Land-

lord, its agents, employees or licensees.

Section 7.03.

(a) Tenant, on the written demand, of Landlord after

the occurrence of an Event of Default hereunder, shall deposit

with Landlord on the first day of each and every month during

the Term, an amount equal to one-twelfth (i/12th) of the total

annual premiumspayable on account of the policies of insurance

required to be carried by Tenant hereunder, as estimated by

Landlord, unless such insurance premiums are required to be

deposited with a Mortgagee. If at any time the insurance pre"

mi_ms shall be increased or Landlord receives information that
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the insurance premiums will be increased, and the monthly de-

posits being paid by Tenant under this Section 7.03_a) would

beinsufficientto pay such insurance premiums thirty (30)

days prior to the due date, the monthly deposits shall there-

upon be increased and Tenant shall, on Landlord's demand, de-

posit immediately with Landlord sufficient monies for the pay-

ment-of the increased insurance premiums. Thereafter, the

monthly deposits shall be adjusted so that Landlord shall re-

ceive from Tenant sufficient monies to pay the insurance pre-

miums at least thirty (30) days before the insurance premiums

become due and payable. _

(b) Anything in Section 7.03(a) to the contrary

notwithstanding, if the Default which gave rise to Landlord

having demanded that Tenant make deposits under Section 7.03(a)

shall have been cured by Tenant and for a period of six (6)

consecutive months following such cure no Default shall have

occurred under this Lease, then, at any time after the expira-

tion of such six (6) month period, upon the written demand

of Tenant, provided that Tenant is not then in Default under

this Lease, all monies deposited under'Section 7.03(a) then

held by Landlord, together with the interest, if any, accrued

thereon i_shall be returned to Tenant and Tenant shall not be

required to make further deposits under Section 7.03(a) unless

and until there shall occur a subsequent Event of Default and

Landlord shall make written demand upon Tenant to make deposits

under Section 7.03(a).
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Section 7.04. The insurance required by this Lease,

at the option of Tenant, may be effected by blanket and/or

umbrella policies issued to Tenant covering the Premises and

other properties owned or leased by Tenant, provided that the

policies otherwise comply with the provisions of this Lease.

ARTICLE 8

USE OF INSURANCE PROCEEDS

Section 8.01. If all or any part of any of the

Buildings shall be destroyed or damaged in whole or in part

by fire or other casualty (including any casualty for which

insurance was not obtained or obtainable) of any kind or

nature, ordinary or extraordinary ,, foreseen or unforeseen,

Tenant sha_l_g_ v_ t_ L_nd!_r_ immediate notice thereof (ex-

cept with respect to partial damage the reasonably estimated

cost of repair of which shall be less than $i0@,000, as such

amount shall" be .increased as provided in Sect'ion 7.02(a),

except that $I00,000 shall be substituted for $!,000,000

everywhere $i,000,000 appears in said Section), and, except

as otherwise expressly provided in Section 8.06(a) hereof,

Tenant, at its sole cost and expense, whether or not such

damage or destruction shall have been insured or insurable,

and whether or not insurance proceeds, if any, shall be suffi-

cient for the purpose, and whether or not the Mortgagee shall

permit such insurance proceeds to be used for repairs, alter-

ations, restorations, replacements and rebuilding (collectively,

"Restoration"), with reasonable diligence (subject to Unavoid-
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able Delays), shall repair, alter, restore, replace and re-

build (collectively, "Restore") or cause to be Restored the

same, at least to the extent of the value and as nearly as

practicable to the character of the Buildings existing im-

mediately prior tosuch'occurrence and otherwise in substan-

tial conformity with the Final Plans or the Development Guide-

lines, and Landlord, in no event, shall be called upon to Re-

store any Buildings now or hereafter existing or any portion

thereof or to pay any of the costs or expenses thereof. If

Tenant shall fail or neglect to Restore or cause tO be Restored

with reasonable diligence (subject to Unavoidable Delays) the

Buildings or the portion thereof so damaged or destroyed, or

having so commenced such Restoration, shall fail to complete

or cause to be completed the same with reasonable diligence

(subject to UnavoidabIe Delays) in accordance with the terms

of this Lease, Landlord may complete such Restoration at Ten-

ant_s expense. Upon Landlord's election to so complete the

Restoration, Tenant immediately shall pay or cause to be paid

to Landlord all insurance proceeds which shall have been re-

ceivedby Tenant, or any Subtenant of all or substantially

all of the Buildings named as an insured or additional insured,

minus those amounts, if any, which Tenant or such Subtenant

shall have applied to the Restoration, and if such sums are

insufficient to complete the Restoration, Tenant, on demand,

shall pay or cause to be paid the deficiency to Landlord.
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Each Restoration shall be done in accordance with the provi-

sions of this Lease.

Section 8.02. Subject to the provisions of Section

8.03, Depository shall pay over to Tenant, or at Tenant's

option, any Subtenant of all or substantially all of the

Buildings named as an insured or additional insured, from

time to time, upon the following terms, any monies which

may be received by Depository from insurance provided by

Tenant or such Subtenant (Ether than rent insurance) or cash

or the proceeds of any security depositedwith Depository

pursuant to Section 8.05 (collectively, the "Restoration

Funds"); provided, however, that Depository, before paying

such monies over to Tenant, or such Subtenant, shall be en-

titled to reimburse itself, the Mortgagee most senior in

lien and Landlord to the extent, if any, of the reasonable

expenses paid or incurred by Depository, said Mortgagee or

Landlord in the collection of such monies. Depository shall

pay to Tenant or such Subtenant, as hereinafter provided,

the Restoration Funds, for the purpose of Restoration to be

made by Tenant or such Subtenant to Restore the Build{rigs

to a value which shall be not less than their value prior

to such fire or other casualty. Such Restoration shall be

done in accordance with, and subject to, the provisions of

Article 13, including, without limitation, the maintenance

of the insurance coverage referred to in Section 13.01(d).

Prior to the making of any Restoration (except with respect
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to partial-damage the reasonably estimated cost of Restoration

of which shall be less than $i00,000, as such amount shall be

increased as provided in Section 7.02(a), except that $100,000

shall be substituted for $i,000,000 everywhere $I,000,000 ap-

pears therein), Tenant shall furnish Landlord with an estimate
i

of the cost Qf such _^-_L_£_n, prepared by a licensed pro-

fessional engineer or registered architect, approved by Land-

lord, which approval shall not be unreasonably withheld.

Landlord, at its election, may engage a licensed professional

engineer or registered architect to prepare its own estimate

of the cost of such Restoration. If there is any dispute as

to the estimated cost of the Restoration, such dispute shall ;

be resolved by arbitration in accordance with the provisions

of Article 36. The Restoration Funds shall be paid to Tenant

or at Tenant's election, to any Subtenant of all or substan-

tially all of the Premises named as an insured or additional

insured, from time to time thereafter in installments as the

Restoration progresses, upon application to be submitted from

time to time by Tenant or such Subtenant to Depository and

Landlord showing the cost of work, labor, services, materials,

fixtures and equipment incorporated in the Restoration, or in-

corporated therein since the last previous application, and

paid for by Tenant or such Subtenant or then due and owing•

"If any vendor's, mechanic's, laborer's, or materialman's lien

is filed against the Premises or any part thereof, or if any

public improvement lien is created or caused to be created by
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Tenant or such Subtenant and is filed against Landlord, or any

assets of, or funds appropriated to, Landlord relating to Bat-

tery Park City, Tenant or such Subtenant shall not be entitled

to receive any further installment until such lien is satis-

fied or otherwise discharged. The amount of any installment

to be paid to Tenant or such Subtenant shall be such portion

of the total Restoration Funds as the cost of work, labor,

services, materials, fixtures and equipment theretofore incor-

porated by Tenaht or such Subtenant in the Restoration bears

to the total estimated cost of the Restoration by Tenant or
/

such Subtenant, less (a) all payments theretofore made to

Tenant or such Subtenant out of the Restoration Funds, and

(b) ten percent (10%) of the amount so determined. Upon

completion of and payment'for the Restoration by Tenant or

such Subtenant,_the balance of the Restoration Funds shall

be paid over to Tenant or such Subtenant, subject to the

rights of any Mortgagee named as an insured. In.the event

that the Restoration Funds are insufficient for the purpose

of paying for the Restoration, Tenant nevertheless shall be

required to make theRestoration or cause-it to be made, and

pay or-cause to be paid any additional sums required for the

Restoration. If Landlord makes the Restoration at Tenant's

expense, as provided in Section 8.01, then, as provided above

with respect to Tenant or such Subtenant, Depository shall pay

over the Restoration Funds to Landlord, from time to time, upon

Landlord's application accompanied by a certificate containing
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the statements required under clauses (i), (ii) and (iii) of

Section 8.03(a), to the extent not previously paid to Tenant

or such Subtenant pursuant to this Section 8.02, and Tenant

shall pay to Depository, on demand, any sums which Landlord

certifiesto be an estimate of the amount necessary to com-

plete the Restoration, less the undisbursed Restoration Funds.

Section 8.03. The following shall be conditions

precedent to each payment made to Tenant or such Subtenant

as provided in Section 8.02 above:

(a) there shall be submitted to Depository and

Landlord the certificate of the aforesaid engineer or archi-

tect stating (i) that the sum then requested t'o be withdrawn

either has been paid by Tenant or such Subtenant or is justly

due to contractors, subcontractors, materia!men, engineers,

architects or other Persons (whose names and addresses shall

be stated) who have rendered or furnished work, labor, ser-

vices, materials, fixtures or equipment for the work and

giving a brief description of such work, labor, services,

materials, fixtures or equipment and the principal subdivi-

sions or categories thereof and the several amounts so paid

or due to each of said Persons in respect thereof, and stating

in reasonable detail the progress of the Restoration up to

the date of said certificate; (ii) that no part of such expen-

ditures has been or is being made the basis, in any previous

or then pendihg request, for the _ithdrawal of insurance money

or has been made out of the proceeds of insurance received by
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Tenant or such Subtenant; (iii)that the sum then requested

does not exceed the value of the work, labor, services, ma-

terials, fixtures and equipment described in the certificate;

and (iv) that the balance of the Restoration Funds held by De-

pository will be sufficient, upon completion of the Restoration,

to pay for the same in full, and stating in reasonable detail

an estimate of the cost of such completion;

(b) there shall be furnished to Landlord an official

search, or a certificate of a title insurance company reasonably

satisfactory to Landlord, or other evidence reasonably satisfac-

tory to Landlord, showing that there has not been filed any _
?

vendor's, mechanic's, laborer's or materialman's statutory or

other similar lien affecting the Premises or:any part thereof,

or any public improvement lien created or caused to be created

by Tenant or such Subtenant in connection with work done,

authorized or incurred at or relating to Battery Park City

and affecting Landlord, or the assets of, or funds appropriated

to, Landlord, which has not been discharged of record, except

such as will be discharged upon payment of the amount then re-

quested to be withdrawn; and

(c) at the time of making such payment, there is

no existing and unremedied Event of Default on the part of

Tenant under Article 24.

Section 8.04.

(a) If any loss, damage or destruction occurs,

the cost of Restoration of which equals or exceeds $1,000,000
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in the aggregate, determined as provided in Section 8.02 (as

such amount shall be increased as provided in Section 7.02(a)),

Tenant shall furnish to3_a_iJ_d at Ic_t ten (i0) days before

the commencement of any Restoration_ the following:

(i) co_mplete plans and specifications for the

Restoration of the Buildings, prepared by a licensed pro-

fessional engineer or registered architect whose qualifi-

cations shall meet with the reasonable approval of Land-

iord, and, at the request of Landlord, any other drawings,

information and/or samples to which Landlord is entitled

under Article Ii, all of the foregoing to be subject• to
\.

Landlord's review and approval for substantial conformity!

with the Final Plans or the Development Guidelines;

(ii) a stipulated sum or cost plus-with upset

price contract, in form assignable to Landlord, made with

a reputable and resDonsib!e contractor, providing in sub-
-

stance for (x) the completion of the R_on with reason-

able diligence, subject to Unavoidable Delays, in accordance

with _/-d Vplans and specifications, free and clear of all

liens, encumbrances, secur.ity agreements, interests and fi-

nancing statements, and (y) a payment and performance bond

by sureties reasonably satisfactory to Landlord, naming the

contractor as principal, in a penal sum equal to the amount

of such contract, or a clean irrevocable negotiable letter

of credit or other security reasonably satisfactory to Land-

lord in: an amount equal to the amount of such contract; and
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(iii) an assignment to Landlord of the contract so

furnished and the bond, letter of credit or other security

so provided, such assignment to be duly executed and ac-

knowledged by Tenant3_efld if _e-_Ui-f__ea___of

_l-_substaatial%y a_l-cf'-tke--Brrb_d/nYgs) and by its terms

to be effective only upon any t_rminat_on of this ase or

upon Landlord's re-entry upon theAPremises following an

Event of Default prior to the complete performance of such

contract, such assignment also to include the benefit of

all payments made on account of said contract including pay-

ments made prior to the effective date of such assignment.

(b) Notwithstanding that the cost of Restoration

of any loss, damage or destruction is" less than $i,000,000,

such cost to be determined as provided in Section 8.02 (as

such amount shall be increased as provided in Section 7.02(a)),

to the extent that any portion of the Restoration. involves work

which may change the appearance of the exterior of the Buildings

or may change the height, bulk or setback of the Buildings from

the height, bulk or setback existing immediately prior to the

loss, damage or destruction, then Tenant shall furnish to Land-

lord at least ten (I0) days before the commencement of the Res-

toration a complete set of plans and specifications for the

Restoration of the Buildings, prepared by a licensed profes-

sional engineer or registered architect whose qualifications

shall meet with the reasonable approval of Landlord, and, at

Landlord's request, such other items designated in clause (i)
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of Secti6_S.04(a), all of the foregoing to be subject to Land-

lord's review and approval as provided in clause (i) of Section

8.04(a) hereof.

Section 8.05. If the estimated cost of any Resto-

ration, determined as provided in Section 8.02, (i) is equal

to or greater than $i,000,000, as such amount shall be zn-

creased as provided i 2(a), and (ii) exceeds the

net insurance proceeds, then, prior to the commencement of

such Restoration or thereafter if it is determined that the

cost to complete the Restoration exceeds the unapplied portion

of such insurance proceeds, Tenant shall deposit with Deposi-

tory a bond, cash, irrevocable letter of credit or other se-

curity reasonably satisfactory toLandlord in the amount of

such excess,'to be held and applied by Depository in accor-

dance with the provisions of Section 8.02, as security for

the completion of the work, free of public improvement,

vendors', mechanics', laborers' or materialmen's statutory

or other similar liens.

Section 8.06. (a) If there shall be damage to or

destruction of the Buildings by fire or other casualty (i)

within the five (5) years prior to June 17, 2069 so as to

render twenty percent (20%) or more of the Net Rentable Square

Feet of the Buildings untenantable, or (ii) within the two

(2) years prior to June 17, 2069 so as to render ten percent

(10%) or more of the Buildings untenantable or such that the

Buildings cannot be Restored within such two (2) year period,
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then Tenant may elect to terminate this Lease by giving Land-

lord notice to that effect at any time within sixty (60) days

of such damage or destruction, which notice shall be accompa-

nied by a certificate of an independent licensed professional

engineer or registered architect approved by Landlord, which

approval shall not be unreasonably withheld or delayed, cer-

tifying that the condition to such termination set forth in

this Section 8.06(a) shall have been satisfied. In such event,

this Lease shall terminate as of the date set forth in Tenant's

notice, which date shall not be later than the ninetieth (90th)

day after such damage or destruction. Tenant shall pay, or

cause Depository to pay, to Landlord all insurance proceeds

received in connection with the damage or destruction, and if

such sums are insufficient to complete the Restoration, Tenant

(i) shall pay to Landlord any additional sums required there-

for, as certified by an independent licensed professional

engineer or registered architect approved by Landlord, which

approval shall not be unreasonably withheld or delayed, and

(ii) shall have the right to (x) approve the settlement of

Landlord's claim for the aforesaid insurance proceeds, which

approval shall not be unreasonably withheld or delayed, and

(y) participate, at its own cost and expense, in any litiga-

tion which may arise in connection with such claim. Upon

the making of the payments required pursuant to this Section

8.06(a), neither party shall have any further rights or obli-

gations to the other hereunder arising or accruing after such
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termination, except those expressly stated to survive the ter-

mination of this Lease, and the Rental payable hereunder shall

be apportioned as of the effective date of such termination.

Any dispute arising under this Section 8.06(a) shall be settled

byarbitration pursuant to Article 36.

(b) Except as otherwise expressly provided in Sec-

tion 8.06(a), this Lease shall not terminate or be forfeited

or be affected in any manner, and there shall be no reduction

or abatement of the Rental payable hereunder, by reason of

damage to or total, substantial or partial destruction of any

of the Buildings or any part thereof or by reason of the un-

tenantability of the same or any part thereof, for or due to

any reason or cause whatsoever, andTenant, notwithstanding

any law or statute present or future, waives any and all rights

to quit or surrender the Premises or any part thereof; and

Tenant expressly agrees that its obligations hereunder, in-

cluding without limitation, the payment of Rental payable

by Tenant hereunder, shall continue as though the Buildings

had not been damaged or destroyed and without abatement,

suspension, diminution or reduction of any kind. It is the

intention of Landlord and Tenant that the foregoing is an

"express agreement to the contrary" as provided in Section

227 of the Real Property Law of the State of New York.

Section 8.07. Anything herein contained to the con-

trary notwithstanding, to the extent that any procedure for

the payment of insurance proceeds to or on behalf of Tenant
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for the Restoration of the Premises which may be required by

any Mortgage held by an Institutional Lender or its assignee

shall be inconsistent with any procedure provided for in this

Lease, the procedures required by such Mortgage shall take

precedence over and be in lieu of the conflicting procedure

provided for in this Lease, provided that such Mortgage pro-

cedures are more restrictive with respect to the payment of

insurance proceeds to or on behalf of Tenant than the procedures

provided for in this Lease.

•Section 8.08. If there is more than one Mortgage,

Landlord shall recognize the Mortgagee whose Mortgage is

senior in lien as the Mortgagee having priority as to the

rights of a Mortgagee under this Article 8.

ARTICLE 9

CONDEMNATION

Section 9.01.

(a) If at any time during the Term, the whole or

substantially all of the Premises shall be taken (excluding

a taking of the fee interest in the Premises, or any leasehold

interest superior to that of Tenant's, if after such taking,

Tenant's rights under this Lease are not affected) for any

public or quasi-publicpurpose by any lawful power or author-

ity by the exercise of the right of condemnation or eminent

domain or by agreement among Landlord, Tenant and those autho-

rized to exercise such right, this Leas? and the Term shall

terminate and •expire on the date of such taking and the Rental
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payable 5_CTenant hereunder shall be apportioned as of the

date of such taking. A taking of the whole or substantially

all of the Premises, as provided in this Section 9.01(a), shall

be deemed to have occurred if there shall be a taking for any

public or quasi-public purpose by any lawful power or author-

ity by the exercise of the right of condemnation or eminent

domain, or by agreement among Landlord, Tenant and those au-

thorized to exercise such right, of (i) the easements of ac-

cess located off the Premises, or (ii) the Central Plant,

provided that in each case a court of competent jurisdiction

shall deem such action to be the equivalent of a taking of

the whole or substantially all of the Premises.

(b) The term "substantially all of the Premises"

shall be deemed to mean such portion of the Premises as, when

so taken, would leave remaining a balance of the Premises

which, due either to the area so taken or the location'of the

part so taken in relation to the part not so taken, would not

under economic conditions, applicable zoning laws, building

regulations then existing or prevailing or the Master Develop-

ment Plan, and after performance by Tenant of all covenants,

agreements, terms and provisions contained herein or by law

required to be observed or performed by Tenant, readily accom-

modate a new building or buildings of a nature similar to the

Buildings existing at the date of such taking, and capable of

producing a proportionately (i.e., proportional to the number

of square feet not so taken) fair and reasonable net annual
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income. Th6 average net annual income produced by the Build-

ings during (i) the period commencing on the first (ist) an-

niversary of the PILOT Commencement Date and ending on the

last anniversary of that date which preceded the taking, or

(ii) the last five (5) full Fiscal Years of Tenant which

elapsed prior to the taking, whichever is shorter, shall be

deemed to constitute a fair and reasonable net annual income

for the purpose of determining what is a proportionately fair

and reasonable net annual income. If there be any dispute as

to whether or not "substantially all of the Premises" has

been taken, suchdispute shall be resolved by arbitration in

accordance with the provisions of Article 36.

(c) If the whole or substantially all of the Prem-

ises shall be taken as provided in this Article 9, (i) there

shall first be paid to Landlord the entire award for or at-

tributable to the value of that part of the Land and the

Civic Facilities thereon, if any, taken in any proceeding with

respect to such taking, without deduction therefrom for any

estate vested in Tenant by this Lease, and Tenant shall re-

ceive no part of such award, and (ii) subject to the rights

of the Mortgagees, Tenant shall recelve the balance of the

award, if any. If there be any dispute as to which portion

of the award is attributable to the Land and such Civic Fat

cilities, if any, and which portion is attributable to the

Buildings, such dispute shall be resolved by arbitration in

accordance with the provisions of Article 36.
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_d) Each of the parties agrees to execute and de-

liver any and all documents that may be reasonably required

in order to facilitate collection by them of such awards in

accordance with the provisions of this Article 9.

Section 9.02. For purposes of this Article 9, the

"date of taking" shall be deemed to be the earlier of (i) the

date on which actual possession of the whole or substantially

all of the Premises, or a part thereof, as the case may be, is

acquired by any lawful power or authority pursuant to the pro-

visions of the applicable federal or New York State law, or

(ii) the date on which title to the Premises or the aforesaid

portion thereof shall have vested in any lawful power or au-

thority pursuant to the provisions of the applicable federal

or New York State law.

Section 9.03.

(a) If (i) within the five (5) years prior to June

17, 2069, twenty percent (20%) or more of the Net Rentable

Square Feet of the Buildings shall be taken as provided in

this Article 9, or (ii) within the two (2) years prior to

June 17, 2069., ten percent (10%) or more of the Buildings

shall beso taken or the taking shall be of such a nature

that the remaining Buildings cannot be Restored to complete,

rentable, self-contained architec£ural units in good condition

and repair within such two (2) year period, then Tenant may
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elect to terminate this Lease by giving Landlord notice to

that effect at any time within sixty (60) days of such taking,

which notice shall be accompanied by a certificate of an inde-

pendent licensed professional engineer or registered architect

approved by Landlord, which approval shall not be unreasonably

withheld or delayed, certifying that the condition to such

termination set forth in this Section 9.03(a) shall have

been satisfied. In such event, this Lease shall terminate as

of the date set forth in Tenant's notice, which date shall not

be later than the ninetieth (90th) day after the date of such

taking. Tenant shall pay, or cause Depository topay, to

Landlord the entire award received by either Tenant or De-

pository, as the case may be, and if the award is insufficient_

to complete the Restoration, Tenant (x) shall pay to Landlord

any additional sums required therefor, as certified by an in-

dependent licensed professional engineer or registered archi-

tect appKoved by Landlord, which approval shall not be unrea-

sonably withheld or delayed, and (y) shall have the right to

(1) approve the settlement of such taking, which approval

shall not be unreasonably withheld or delayed, and (2) partic-

ipate, at its own cost and expense, in any litigation which

may arise in connection with such taking. Upon the aforesaid

payments, neither party shall have any further rights or obli-

gations to the other hereunder arising or accruing after such

termination, except those expressly stated to survive the

termination of this Lease, and the Rental payable hereunder
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shall be appbrtioned as of the effective date of such termina-

tion. Any dispute arising under this Section 9.03(a) shall

be settled by arbitration pursuant to Article 36.

(b) If less than substantially all of the Premises

shall be taken as provided in this Article 9, then, except

as expressly otherwise provided in Section 9.03(a) hereof,

this Lease and the Term shall continue without abatement of

the Rental or diminution of any of Tenant's obligations here-

under. Tenant, at its sole cost and expense, whether Or not

the award or awards, if any, shall be sufficient for the pur-

pose and whether or not the Mortgagees shall permit the award

or awards to be used for the Restoration, shall proceed with

reasonable diligence (subject to Unavoidable Delays) to Re-

store or cause to be Restored any remaining part of the Buildings

not so taken so that the latter shall be complete, rentable,

self-contained architectural units in good condition and

repair. In the event of any taking of the nature described

in this Section 9.03, the entire award for or attributable

to the Land and the Civic Facilities on the Premises taken

in any proceeding with respect to such taking, without deduction

for any estate vested in Tenant by this Lease, shall be first

paid to Landlord, and the balance of the award, if any, shall

be paid to Depository if the cost of Restoration is $i,000,000

or more, or, subject to the rights of Mortgagees,_o Tenant
2

or, at Tenant's option, any Subtenant of all or substantially

all of the Premises designated by Tenant if such cost is
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less than-S1,000,000, as such amount shall be increased as

provided _n Section 7.02(a). Subject to the provisions and

limitations in this Article 9, Depository shall make available

to Tenant or such Subtenant as much of that portion of the

award actually received and held by Depository, if any, less

all reasonable expenses paid or incurred by Depository, the

Mortgagee most senior in lien and Landlord in the condemnation

proceedings, as may be necessary to pay the cost of Restoration

of the part of the Buildings remaining. Such Restoration, the

estimated cost thereof, the payments to Tenant or such Sub-

tenant on account of the cost thereof, Landlord's right to per-

form the same and Tenant's or such Subtenant's obligation with "

respect to condemnation proceeds held by it, shall be done,

determined, made andgoverned in accordance with andsubject

to the provisions of Articles 8 and 13. Any balance of the

award held by Depository and any cash and the proceeds of

any security deposited with Depository pursuant to Section

9.04 remaining after completion of the Restoration shall

be paid to Tenant or such Subtenant, subject to the rights

of Mortgagees. Each of the parties agrees to execute and

deliver and Tenant shall cause any Subtenant to execute and

deliver any and all documents that may be reasonably required

in order-to facilitate collection of the awards. If the

portion of the award made available by Depository, as aforesaid,

is insufficient for the purpose of paying for the Restoration,

Tenant shall nevertheless be required to make or cause to be
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made the Restoration and pay or cause to be paid any additional
-°

sums required for the Restoration.

Section 9.04. If the estimated cost of any Resto-

rationrequired by the terms of this Article 9, as determined

in the manner set forth in section 8.02, (i) is equal to or

greater than $1,_uch amount shall be increased

in the same manner as set forth in Section 7.02(a), and (ii)

•exceeds the condemnation award (after deducting the expenses

of collection, which deductions shall be limited in the same

manner as expenses of collecting insurance proceeds are lim-

ited under Section 8.02), then, prior to the commencement of

such Restoration or thereafter if it is determined that the

cost to complete the Restoration exceeds the unapplied po#tion_

of such award, Tenant shall deposit with Depository a bond,

cash, irrevocable letter of credit or other security "reason-

ably satisfactory to Landlord in the amount of such excess,

to be held and applied by Depository in accordance with the

provisions of Section 9.03, as security for the completion

of the work, free of public improvement, vendors' mechanics', f

laborers' or materialmen's statutory or other similar liens.

Section 9.05. If the temporary use of the whole or

any part of the Premises shall be taken at any time during

the Term for any public or quasi-public purpose by any lawful

power or authority by the exercise of the right of condemna-

tion or eminent .domain or by agreement between Tenant and

those authorized to exercise such right, Tenant shall give
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promptnotice thereof to Landlord and the Term shall not beo - .

reduced or affected in any way and Tenant shall continue to

pay in fuli the Rental payable by Tenant hereunder without

reduction or abatement, and Tenant shall be entitled to re-

ceive for itself any award or payments for such use, provided,
/

however, that:

(a) if the taking is for a period not extending

beyond the Term and if such award or payment is made less

frequently than in monthly installments, and if the same is

$1,0_r more, as such amount shall be increased in the

same manner as set forth in Section 7.02(a), the same shall

be paid to and held by Depository as a fund which Depository

shall apply from time to time first to the payment of the

Rental payable by Tenant hereunder for the period in question

and any balance remaining shall be paid to Tenant or any Sub-

tenant of all or substantially all of the Premises designated

by Tenant. Notwithstanding the foregoing, if such-_taking

results in changes or alterations in any of the Buildings

which would necessitate an expenditure to Restore such Build-

ings to their former condition, then, a portion of such award

or payment equal to the cost of the Restoration (determined

as provided in section 8.02) shall be applied and paid over

toward the Restoration of such Buildings to their former

condition, substantially in the same manner and subject to

the same conditions as provided in Section 9.03; or
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%(b) if the taking is for a period extending beyond

the Term, such award or payment shall be apportioned between

Landlord and Tenant as of the Expiration Date, and Tenant's

share thereof, if paid less frequently than in monthly in-

stallments, and if the same is $i,000,000 or more, as such

amount shall be increased in the same manner as set forth in

Section 7.02(a), shall be paid and applied in accordance with

the provisions of Section 9.05(a), provided, however, that the

amount of any award or payment allowed or retained for Resto-

ration of the Buildings which has not been previously applied

for that purpose shall be paid over to Landlord if this Lease

shall expire prior to the Restoration of the Buildings to their

former condition.

Section 9.06. In case of any governmental action,

not resulting in the taking or condemnation of any portion of

the premises or the Civic Facilities but creating a right to

compensation therefor, such as the changing of the grade of

any street upon which the Premises abut, then, except as

otherwise provided in Section 9.01, this Lease shall continue

in full force and effect without reduction or abatement of

Rental and the award shall be paid to Landlord to the extent

of the amount, if any, necessary to Restore any portion of the

Civic Facilities damaged therebyto their former condition,

and any balance remaining shall be paid to Tenant.

Section 9.07. If there is more than one Mortgage,

Landlord shall recognize the Mortgagee whose Mortgage is senior
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in lien ae-the Mortgagee having priority as to the rights of a

Mortgagee under this Article 9.

Section 9.08. Anything contained herein to the con-

trary notwithstanding, Landlord shall not settle or compromise

any taking or other governmental action creating a right to com-

pensation in Tenant as provided in this Article 9 without the

prior consent of Tenant if the settlement or compromise ad-

versely affectsTenant's right to compensation for such taking.

_ / ARTICLE i0

ASSIGNMENT_ SUBLETTING AND MORTGAGES

Section 10.01.

(a) Except as hereinafter specifically provided to

the contrary, prior to Substantial Completion of the Build-

ings, (i) this Lease and_enant in this Lease

shall not be sold, assigned, or otherwise transferred, whether

by operation of law or otherwise, (ii) the issued or outstand-

ing capital stock of any-corporation which, directly or in-

directly, is Tenant under this Lease or is a general partner

of any partnership that is Tenant under this Lease shall not

be sold, assigned or transferred, (iii)-additional Stock in

any such corporation shall not be issued if the issuance of

additional stock will result in a change of the controlling

stock ownership of such corporation as held by the share-

holders thereof when such corporation became Tenant under

this Lease, (iv) no general partner's interest in a partner-

ship which is Tenant under this Lease shall be sold, as-
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signed or-_ransferred, and (v) Tenant shall not sub_t the

Premises as an entirety or substantiall[ as an entirety,

with_c-_prior written consent of Landlord in each of the

aforesaid cases of assignment or subletting and the delivery

to Landlord of the executed documents described in clauses

(i), (ii), (iii) and (iv) of Section 10.01(c). Anything

contained in this Section 10.01(a) to the contrary notwith-

standing, at any time and from time to time (x) provided that

the provisions of Sections 10.11 and 10.12 shall be satisfied,

Tenant may subject Tenant's interest in this Lease and the

leasehold interest created hereby to one or more Mortgages

without the consent of Landlord and may at any time assign

this Lease to any Mortgagee as collateral security, and (y)1_

provided that Tenant shall comply with the provisions of this

Article I0 w_t.h respect to a permitted assignment (including,

but not limited to, the provisions of Section 10.01(c)), Ten-

ant may assign this Lease without Landlord's consent to the

following Persons (each such Person herein referred to as a

"Permitted Assignee"): (i) one or more Affiliates of Tenant_

(2) a Person or Persons in each of which Tenant and/or one

or more Affiliates of Tenant have in the aggregate at least

a ninety percent (90%) interest and in which the remaining

interests are owned by the officers, directors and/or employ-

ees of Tenant or of any of such Affiliates of Tenant, or (3)

a joint venture (which term shall include a partnership or

tenancy-in-common) in which Tenant and/or one or more Affil-
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iates of Tenant have in the aggregate at least a fifty percent

(50%) interest and are the managing joint venturers. From and

after an assignment of this Lease by Tenant to a Permitted

Assignee until Substantial Completion of the Buildings, the

Tenant hereunder must continue to qualify as a Permitted

Assignee in accordance with the foregoing requirements.

(b) From and after Substantial Completion of the

Buildings, and provided that Tenant shall comply with the pro-

•visions of this Article i0 with respect to a permitted assign-

ment or subletting, as the case may be (including, butnot

limited to, the provisions of Section !O.Ol(c)), and shall not

be in Default under this•Lease, Tenant may assign this Lease )_i

or Sublet the Premises as an entirety or substantially as [_

an entirety as aforesaid without the consent of Landlord. /

(c) If Landlord shall consent to an assignment

or subletting as aforesaid, or if no consent is required,

Landlord shall be given ten (i0) days' advance notice of the

effective date of such assignment or subletting, provided,

however, that no such assignment or Sublease shall be effec-

tive for any purpose unless and until there shall have been

delivered to Landlord (i) an executed counterpart of the in-

strument(s) of assignment of this Lease or of the Sublease,

containing, inter alia, the name and address of the assignee

or Subtenant, (ii) in the case of an assignment, an executed

instrument of the assumption by said assignee of Tenant's

obligations under this Lease first arising or accruing on or
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after the effective date of the assignment, such assumption
. o -.

to be in form and substance reasonably satisfactory to Land-

lord, subject to the limitation of liability provided in Sec-

tion 43.02 of this Lease, (iii) in the case of a corporate

assignee or Subtenant whose shares are not registered on any

trading exchange, an affidavit of the assignee or Subtenant or

the principal officer thereof, setting forth the names and

addresses of all Persons having interests in, and all direc-

tors and officers of, the assignee or Subtenant, and (iv) in

the case of a partnership assignee or Subtenant, an affidavit

of the assignee or Subtenant or general partner thereof,

setting forth the names and addresses of all Persons having

interests in the assignee or Subtenant.

(d) Anything contained in this Lease to the contrary

notwithstanding, Tenant, without the con$ent of Landlord, shall

have the rightly tSme to (_i(i)assign any or all Subleasesb

to any Mortgagee as collateral security f_r the obligations of

Tenant under a Mortgage made in accordance with this Article

i0, and (ii) enter into Subleases of portions of the Premises

for actual occupancy.

Section 10.02. No assignment of this Lease or sub-

letting of the Premises as an entirety or substantially as

an entirety shall have any validity except upon compliance

with the provisions of this Article I0.
°

Section 10.03. Any consent by Landlord under Section

10.01(a) above shall apply only to the specific transaction
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thereby au{hbrized and shall not relieve Tenant from the require-

ment of obtaining any prior consent of Landlord which maybe re-

quired under this Article i0 to any further sale or assignment

of this Lease or transfer of stock or subletting of the Prem-

ises as an entirety or substantially as an entirety.

Section 10.04. Tenant shall make reasonable efforts

to cause the subtenants, undertenants, operators, licensees,

concessionaires and other occupants of the Buildings (individ-

ually, a "Subtenant" and collectively, "Subtenants") to com-

ply with their obligations under their subleases, occupancy,

operating, license and concession agreements (individually,

a "Sublease" and collectively, "Subleases") and Tenant shall

enforce with reasonable diligence, subject to Unavoidable De-

lays, all of its rights as the landlord thereunder in accor-

dance with the terms of each of the Subleases.

Section 10.05. The fact that a violation or breach

of any of the terms, provisions or conditions of this Lease

results from or is caused by an act or omission by any of the

Subtenants shall not relieve Tenant of Tenant's obligation to

cure the same.

Section 10.06. Landlord, after an Event of Default,

may collect rent and all other sums due under Subleases, and

apply the net amount collected to the Rental payable by Tenant

hereunder, but no such collection shall be, or be deemed to be,

a waiver of any agreement, term, covenant or condition of this

Lease or the acceptance by Landlord of any Subtenants as Tenant
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hereunder,-or a release of Tenant from performance by Tenant of

its obliga£ions under this Lease.

Section 10.07. To secure the prompt and full payment

by Tenant of the Rental and the faithful performance by Tenant

of all the other terms and conditions herein contained on its

part to be kept and performed, Tenant hereby assigns, transfers

and sets over unto Landlord, subject to (i) the conditions here-

inafter set forth in this Section 10.07 and (ii) as long as this

Lease shall be in effect, Mortgages and any collateral assign-

mentsof Subleases made in connection with Mortgages, all of

Tenant's right, title and interest in and to all Subleases,

and hereby confers upon Landlord, its agents and representa-

tives, a right of entry in, and sufficient possession of, the

Premises to permit and insure the collection by Landlord of

the rentals and other sums payable under the Subleases, and

further agrees that the exercise of the right of entry and

qualified possession by Landlord shall not constitute an evic-

tion of Tenant from the Premises or any portion thereof; pro-

vided, however, that such assignment shall become operative

and effective only if (a) an Event of Default shall occur, or

(b) this Lease and the Term shall be cancelled or terminated

pursuant tO the terms, covenants and conditions hereof, or

(c) there occurs repossession under a dispossess warrant or

other judgment, order or decree of a court of competent ju-

risdiction and then'only as to such of the Subleases that

Landlord may elect to take over and assume.
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Section 10.08.

(a) Tenant shall deliver to Landlord at the times

described in Section 38.01(b) for the delivery of annual fi-

nancial statements, a schedule of all Subleases which shall

include the names of all Subtenants, a description of the

space sublet, expiration dates, renewal options and any other

information (other than the financial terms of such Subleases)

which Landlord reasonably requests.

(b) Tenant shall deliver to Escrow Agent at the

times described in Section 38.01(b) for the delivery of annual

financial statements, a schedule of all Subleases which shall

include, in addition to the information on the schedule to be

delivered to Landlord pursuant to Section 10:.08(a), the renta!s

under such Subleases and any additional information that Land-

lord may reasonably request. Tenant shall furnish Escrow Agent

with true copies of all Subleases promptly after execution.

(c) In addition to the schedules and statements

referred to in Sections 10.08(a) and (b) and any other mate-

rials and statements with respect t6 Subleases which Tenant

may be required to furnish to Escrow Agent and/or Landlord

under any other provisions of this Lease, until the Buildings

are ninety percent (90%) occupied, Tenant shall furnish to

Landlord, promptly after execution thereof, a true copy of

each Sublease which (a) with respect to office space, covers

at least one full floor of the Building and (b) with respect
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to Retail _pace, satisfies the requirement set forth 'in clause

(ii) of Section 10.10(b).

Section 10.09. Tenant covenants and agrees that

each Sublease affecting the Premises shall provide that (a)

it is subject to this Lease, (b) the Subtenant will not pay

rent or other sums under the Sublease for'more than one (i)

month in advance, (c) on the termination of this Lease pursu-

ant to Article 24, upon Landlord's request the Subtenant

will promptly deliver to Landlord "as-built" drawings of

any construction, alteration, renovation and/or Restoration

work such Subtenant performed or'caused to be performed in

the space demised under such Subtenant's Sublease, and (i)

if any construction, alteration, renovation and/or Restora-

tion work with respect to such space is then proposed or

in progress, such Subtenant's drawings and specifications,
J

if any, for such work, and (zi) i_ any construction, alteration,

renovation and/or Restoration work by Tenant for such Sub£enant

with respect to such space was performed or is then proposed or

in progress, the "as-built" drawings, if any, or the drawings

and specifications,'if any, as the case may be, for such work

in such Subtenant's possession and (d) at Landlord's option,

on the termination of this Lease pursuant to Article 24, the

Subtenant will attorn to, Or enter into a direct lease on iden-

tical terms with, Landlord for the balance of the unexpired

term of the Sublease.
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Section i0.I0.

(a) Landlord covenants and agrees, for the bene-

fit of any bona fide Subtenant which is neither an Affiliate

of Tenant nor a Permitted Assignee, that Landlord shall recog-

nize the Subtenant as the direct tenant of Landlor-d-'upon the

termination Df this Lease pursuant to any of the provfsions of

Article 24 and the termination of any other Sublease superior

to the Sublease of such Subtenant, if (i) each Mortgagee shall

have agreed in writing substantially to the effect that it

will not join the Subtenant as a party de-fendant in any fore-

closure action or proceeding which may be instituted or taken by

the Mortgagee, nor evict the Subtenant from the portion • of the

Premises. demised to it, except by reason of the Subtenant's de _

fault under its Sublease, nor affect any of the 5ubtenant's

rights under its Sublease by reason of any default under • its

Mortgage, or (ii) Tenant shall deliver to Landlord a certificate

of an independent real estate appraiser who is a member of the

American Institute of Appraisers, or such other similar orga-

nization, reasonably satisfactory to Landlord, certifying

that the rent payable under the Sublease, after taking into

account any credits, offsets or deductions to which the Sub"

tenant may be entitled thereunder, constitutes not less than

the then fair market rental value of the space demised there-

under; provided, however, that at the time of the termination

of this Lease (x) no default exists under the Subtenant's

Sublease which would then permit the landlord thereunder to
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terminate_he Sublease or to exercise any dispossess remedy

provided for therein,, and (y) the Subtenant will deliver to

Landlord an instrument confirming the agreement of the Sub-

tenant to attorn to Landlord and to recognize Landlord as

the Subtenant's landlord under the Sublease, which instrument

shall provide that neither Landlord nor anyone claiming by,

through or under Landlord, shall be:

(I) liable for any act or omission of any prior

landlord (including, without limitation, the thende-

faulting landlord),

(2) subject toany offsets or defenses which the

Subtenant may have against any prior landlord (includ-

ing, without limitation, the then defaulting landlord),

(3) bound by any payment of rent which the Sub-

tenant might have'made for more than one (i) month in

advance to any prior landlord (including, without limi-..

tation, the then defaulting landlord),

(4) bound by any covenant to undertake or complete

any construction of the Premises or any portion thereof

demised by said Sublease,

(5) bound by any obligation to make any payment

to the Subtenant, except for services, repairs, mainte-
I

nance and restoration provided for under the Sublease to

be performed after the date of such termination of this

Lease and which landlords of like properties ordiharily

perform at the landlord's expense, and, with respect to
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tenants of Retail space, merchants' association contribu-

tions-or the equivalent provided for under the Sublease

and first becoming due after the date of such termination

of this Lease, it being expressly understood, however,

that Landlord shall not be bound by any obligation to

make payment to a Subtenant with respect to construction

performed by or on behalf of such Subtenant at the sub-

leased premises, or

(6) bound by any modification of the Sublease which

reduces the basic rent, additional rent, supplemental

rent or other charges payable under the Sublease (except

to the extent equitably reflecting any reduction in the

space covered by the Sublease), or shortens the term

thereof, or otherwise materially, adversely affects the

rights of the landlord thereunder, made without the

written consent of Landlord.

(b) If a Subtenant entitled to Such recognition, _r

Tenant on behalf of such Subtenant, shall so request, Landlord

shall execute and deliver an agreement, in form and substance

reasonably satisfactory to Landlord, Tenant and such Subten-

ant, confirming that, subject to the provisions of clauses (x)

and (y) of Section 10.10(a), such Subtenant is entitled to

such recognition, provided that (i) such Subtenant is leasing

not less than an entire floor in the Buildings, or (ii) if

such Subtenant is leasing.Retail or Other space in the Build-

ings, such Subtenant represents, which representation shall
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be supported by a reasonable estimate prepared by a licensed

professional engineer or registered architect, that it will

incur not less than $500,000 in fixturing costs at the sub-

leased premises, as such $500,000 amount shall be increased

as provided in Section 7.02(a), except that $500,000 shall be

substituted for $I,000,000 everywhere $1,000,000 appears therein.

(c) The recognition and nondisturbance granted by

Landlord to a Subtenant pursuant to Sections 10.10(a) and (b)

shall be applicable to, and enforceable by, a mortgagee of

such Sub£enant who has foreclosed or obtained an assignment in

lieu of foreclosure, or has obtained a receiver, or is in pos-

session with the permission of such Subtenant.

Section i0.Ii. No Mortgage or any extension there-

of made by Tenan£ shall be a lien or encumbrance upon the

estate or interest of Landlord, as fee owner or tenant under

the Master Lease, in and to the Premises or any part thereof.

Section 10.12. No Mortgage shall be valid or of

any force or effect unless and until (a) a true copy of the

original of each instrument creating and effecting such Mort-

gage, certified by the Mortgagee to be a true copy of such"

instrument, and written notice containing the name and post

office address of the Mortgagee, shall have been delivered

to Land!ord_ and (b) the Mortgage shall contain in substance

the following provisions:

"(I) This mortgage is executed upon the condition

that no purchaser at any foreclosure sale or an assignee under
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an assignment in lieu of foreclosure shall acquire any right,
• o- .

titie or interest in or to the lease hereby mortgaged, unless

the said purchaser or assignee, or the person, firm or corpora-

tion to whom or to which such purchaser's or assignee's right

has been assigned, shall (a) in the instrument transferring

to such purchaser or to such assignee the interest of tenant

under the lease herebymortgaged, assumeand agree to perform

all of the terms, covenants and conditions of that lease there-

after to be observed or performed on the part of such tenant,

subject to the limitation of liability provided in Section

43.02 of that lease, that no further or additional mortgage

or assignment of £he lease hereby mortgaged shall be made ex-

cept in accordance with the provisions contained in Article i0_

of that lease, and that a duplicate or igina_ of said instru- t

ment containing such assumption agreement, duly executed and

acknowledged by such purchaser or such assignee and in record-

able form, shall be delivered to the landlord under the hereby

mortgaged lease immediately after the consummation of such

sale, or, in any event, prior to taking possession of the prem-

ises demised thereby, and (b) agree in an amendment to the

lease hereby mortgaged that such lease shall not be assigned

or the entire or substantially the entire premises demised

thereunder be sublet to Olympia & York Battery Park Company or

any Affiliate (as defined in the lease hereby mortgaged) of

Olympi a & York Battery Park Company if (i) there exists a

Default or an Event of Default (as such terms are defined in
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the lease hereby mortgaged) under any of the Severance Leases

(as defined in the lease hereby mortgaged) under which Olympia

& York Battery Park Company or an Affiliate thereof is a

tenant or there exists an event which but for the provisions

of Section 10.13(b) of any such Severance Lease would constitute

a Default or an Event of Default thereunder, (ii) any Severance

Lease shall have been terminated by reason of the Default

of Olympia & York Battery Park Company or an Affiliate thereof

as the tenant thereunder, or (iii) a mortgagee, by receiver

or otherwise, or its designee or nominee or the purchaser

from any of the same at a. foreclosure sale or by assignment

in lieu of foreclosure shall have obtained possession of

any Parcel (as defined in the lease hereby mor£gaged) from

Olympia & York Battery Park Company or an Affiliate thereof

by reason of a default under the terms of a mortgage.

(2) The mortgagee waives all right and option to

retain and apply the proceeds of any insurance or the proceeds

of any condemnation award toward payment of the sum secured by

this mortgage to the exten_ such proceeds are required for the

demolition, repair or restoration of the mortgaged premises in

accordance with the provisions of the lease hereby mortgaged."

Section 10.13.

(a) If Tenant shall mortgage this LeaseAin com-

pliance with the provisions of Sections i0.i! and i0.12, Land-

lord shall give to each Mortgagee, at the address of such

Mortgagee set forth in the notice mentioned in clause (a)
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of Section-10.12, and otherwise in the manner provided by

Article 25; a copy of each notice of Default by Tenant and

each notice of termination of this Lease at the same time

as, and whenever, any such notice of Default or notice of

termination shall thereafter be given by Landlord to Tenant,

and no such notice of Default by Landlord shall be deemed

to have been duly given to Tenant unless and until a copy

thereof shall have been so given to each Mortgagee. Provided

that a Mortgagee is not prohibited from curing a Default

pursuant to the terms of this Lease, each Mortgagee (i) shall

thereupon have a period of ten (I0) days more in the case

of a Default in the payment of Base Rent, PILOT, Substitute

PILOT, Percentage Rent, Retail Rent or Other Rent, • and twenty

(20) days more in the case of any other Default, after notice

of such default is given to Mortgagee, for curing the Default,

or causing the same to be cured by Tenant or otherwise, or

causing action to cure a Default mentioned in Section 24.0!(c)

to be commenced, than is given Tenant after such notice is

given to it, and (ii) shall, within such period and otherwise

as herein provided, have the right to cure such Default,

cause the same to be cured by Tenant or otherwise or cause

action to cure a Default mentioned in Section 24.01(C) to

be commenced. Landlord shall accept performance by a Mort-

gagee of any covenant, condition, or agreement on Tenant's

part to be performed hereunder with the same force and effect

as though performed by Tenant.
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.Cb) Notwithstanding the provisions of Section 10.13

(a) hereof, no Event of Default shall be deemed to exist as

long as a Mortgagee, in good faith, (i) shall have commenced

promptly to cure the Default in question (provided Mortgagee

is not prohibited from curing such Default pursuant to the

terms of this Lease)and prosecutes the same to completion with

reasonable diligence and continuity, subject to Unavoidable

Delays, which for the purposes of this Section 10.13(5) shall

include causes beyond the control of such Mortgagee instead

of causes beyond the control of Tenant, or (ii) if possession

of the Premises is required in order to cure the Default in

question and Mortgagee is not prohibited from curing such

Default pursuant to the terms of this Lease, Mortgagee (x)

shall have entered into possession of the Premises with the

permission of Tenant for such purpose or (y) shall have noti-

fied Landlord of its intention to institute foreclosure pro-

ceedings to obtain possession directly or through a receiver,

and within fourteen (14) days of the giving of such notice

commences such foreclosure proceedings, and thereafter (i)

prosecutes such proceedings with reasonable diligence and

continuity (subject to Unavoidable Delays) or (2) receives

an assignment of this Lease in lieu of foreclosure from Ten-

ant, and, upon obtaining possession pursuant to clause (x)

or (y), commences promptly to cure the Default in question and

prosecutes the same to completion with reasonable diligence

and continuity (subject to Unavoidable Delays);_provided that
p
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the Mortgagee shall have delivered to Landlord, in writing,

its agreement to take the action described in clause (i) or

(ii) herein and shall have assumed the obligation to cure

the Default in question and that during the period in which

such action is being taken (and any foreclosure proceedings

are pending), all of the other obligations of Tenant under

this Lease, to the extent they are susceptible of being per-

formed by the Mortgagee, are being duly performed within any

applicable grace periods. However, at any timeafter the de-

livery of the aforementioned agreement, the Mortgagee may

notify Landlord, in writing, that it has relinquished posses-

sion of the Premises or that it will not institute forec!o-

sure proceedings or, if such proceedings havebeen commenced,

that it has discontinued them, and in such event, the Mortgagee

shall have no further liability under such agreement from and

after the date it delivers such notice to Landlord (except for

any obligations assumed by the Mortgagee and accruing prior to

the date it delivers such notice), and, thereupon, Landlord

shall have the unrestricted right to terminate this Lease

and to take any other action it deems appropriate by reason

of any Default byTenant, and upon any such termination the

provisions of Section i0.14 shall apply. Anything contained

in this Section !0.13(b) to the contrary notwithstanding, the

provisions of this Section !0.13(b) shall not apply in the

case of a Mortgagee which is not an Institutional Lender un-

less such Mortgagee shall provide Landlord with security for
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the perfortn_nce of the assumed obligation in amount and form

reasonablysatisfactory to Landlord, during the period that

such Mortgagee Is taking the required action to cure the De-

fault in question.

(c) Landlord and Tenant agree that, from and after

the date upon which Landlord receives the notice and documents

mentioned in clause (a) of Section 10.12, they shall not modi-

fy or amend this Lease in any respect or cancel or terminate

thisLease other than as provided herein without theprior

written consent of the Mortgagees whichhave given such notice.

(d) Except as provided in Section 10.13(b), no

Mortgagee shall become liable under the provisions of this

Lease unless and untilsuch time as it becomes, and then only

for as long as it remains, the owner of the leasehold estate

created hereby.

(e) For purposes of the rights of Mortgagees set

forth in Sections 10.13(a) and (b), the terms "Default" and

"Event of Default" in such Sections shall mean and include,

without limitation, a Default or an Event of Default which

is deemed to exist under this Lease solely by reason of the

occurrence of a Default under another Severance Lease with

which this Lease is then cross-defaulted pursuant to Article

42, except that, notwithstanding anything to the contrary

in Section 10.13(a) or (b), a Mortgagee shail not have the

right to cure a Default or cause the same to be cured if

such Default (i) is deemed to exist under this Lease solely
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by reason _f the occurrence of a Default under another Sever-

ance Leasewith which this Lease Is then cross-defaulted

pursuant to Article 42 and (ii) such Default cannot be cured

by the payment of money or the delivery of a document, but

the foregoingshall not be deemed to impair in any way the

right of such Mortgagee to a new lease for the Premises under

Section 10.14 if this Lease is terminated by reason of a

Default described by clauses (i) and (ii) of this Section

10.13(e), and such Mortgagee is otherwise entitled to receive

a new lease as provided in Section 10.14.

Section 10.14.

(a) In case of termination of this Lease by reason

of any Event of Default or for any other reason, Landlord,

subject to the provisions of Section 10.14(e) hereof, shall

give prompt notice thereof to each Mortgagee under a Mortgage

made in compliance with the provisions of Sections 10.11 and

10.12, which noticeshall be given as provided in Section

10.13(a) hereof. Landlord, on written request of such Mort-

gagee made any time within thirty (30) days after the giving

of such notice by Landlord, shall execute and deliver within

thirty (30) days thereafter a new lease of the Premises to

the Mortgagee, or its designee or nominee, for the remainder

of the Term, upon (except as otherwise provided in Section

10.14(f)) all the covenants, conditions, limitations and agree-

ments herein contained (including, without limitation, any

easements granted herein which were terminated pursuant to the
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terms of Lhis Lease upon the termination of this Lease), pro-. °- .

vided that the _Mortgagee i) shall pay to Landlord, simultane-
.

ously with the delivery • such new lease, all unpaid Rental

due undem this Lease up to and including the date of the com-

mencemen_ of the term of such new lease and all expenses in-

cluding, without limitation, reasonable•attorneys' fees and

disbursements and court costs, incurred by Landlord in connec-

tion with the Default by Tenant, the termination of this Lease

and the preparation of the new lease, and (ii) shall deliver

to Landlord a statement, in writing, acknowledging that Land-

lord, by entering intoa new lease with the Mortgage_, shall
/J

not have or be deemed to have waived any rights or r'eMedies

with respect to Defaults existing under this Lease, notwith- _

standing that any such Defaults existed prior to the execution

of the new lease, and that the breached obligations which gave

rise to the Defaults and which are susceptible of being cured

by Mortgagee are also obligations under said new lease, but
A

such statement shall be subject to the proviso that the applic-

able grace periods, if any, provided under the new lease for

curing such obligations shall begin to run as of the first

day of the term of said new lease. Notwithstanding anything _

to the contrary in this Section 10.!4(a), it shall •also be a

condition to Landlord's execution and delivery of said new

lease that (x) such new lease shall contain a provision which

prohibits the tenant thereunder from assigning such lease or

subletting the entire or substantially the entire premises
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• °-_ .

thereunder To olympia & York Battery Park Company or any Af-

filiate of Olympia & York Battery Park Company if (i) there

exists a Default or an Event of Default (as such terms are

defined in the Severance Lease in question) under any of the

Severance Leases under which Olympia & York Battery Park Com-

pany or an Affiliate thereof is a tenant or there 6xists an

event which but for the provisions of Section 10.13(b) of any

such Severance Lease would constitute a Default or an Event

of Defau.lt thereunder, or (2) any Severance Lease shall have

been terminated by reason of the Default (as defined therein)

of Olympia & York Battery Park Company or an Affiliate thereof

as the tenant thereunder, or (3) a Mor£gagee, by receiver or

otherwise, or its designee or nomlnee or the, purchaser from

any of the same at a foreclosure sale or by assignment in

lieu of_foreclosure shall have obtained possession of any Par-

cel from Olympia & York Battery Park Company or an Affiliate

thereof by reason of a default under the terms of a Mortgage,

and (y) the requirements set forth in Section _2.04 shall have

been satisfied, in which case (r) Landlord shall deliver to-

gether with such new lease an" estoppel certificate certifying

to the tenant thereunder that the conditions set forth in Sec-

tion 42.04 have been satisfied, provided that if the Mortgagee

is the Mortgagee of all of the Parcels, the requirements set

forth in Section 42.04 need not be satisfied if the Mortgagee

enters into a new lease with Landlord for each of the four

Parcels pursuant to Section I0.14 of the Severance Lease
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for each such Parcel, in which case Landlord shall not deliver

such certificate, and (s) Landlord shall be deemed to have

waived its rights and remedies with respect to Defaults under

this Lease existing solely by reason of the occurrence of a

Default under another Severance Lease to which this Lease was

cross-defaulted pursuant to Article 42 prior to the termination

of this Lease. It is expressly understood and agreed that if

a Mortgagee of all of the Parcels obtains a new lease pursuant

to the provisions of this Section 10.14, which new lease is

cross-defaulted to one or more of the new leases covering any

of the Parcels, Landlord shall not be deemed to have waived

any of its rights under the Cross-Default Provisions of the

new lease issued pursuant to the provisions of this Section

10.14.

(b) Any such new lease and the leasehold estate

thereby created shall, subject to the same conditions con-

tained in this Lease, continue to maintain the same priority

as this Lease with regard to any Mortgage or any other lien,

charge or encumbrancewhether or not the same shall then be

in existence. Concurrently with the executiQn and delivery

of such new lease, Landlord shall assign to the tenant named

therein all of its right, title and interest in and to moneys

(including, without limitation, (i) subrents collected under Sec-

tion 10.06 which have not been applied or are not being held

for application to Rental and the costs incurred by Landlord

to operate, maintain and repair the Premises and (ii) insurance
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and condemnation proceeds which have not been applied or are

not being held for application to the costs incurred by Land-

lord to Restore the Premises), if any, then held by or payable

to Landlord or Depository which Tenant would have been entitled

to receive but for termination of this Lease or Landlord's

exercise of its rights upon the occurrence of an Event of

Default, and any sums then held by or payable to Depository

shall be deemed to be held by or payable to it as Depository

under the new lease.

(c) Upon the execution and delivery of a new lease

under this Section 10.14, all Subleases which theretofore may

have been assigned to Landlord thereupon shall be assigned and

transferred, without recourse, representation or warranty, by

Landlord to the tenant named in such new lease. Between the

date of termination of this Lease and the date of execution

and delivery of the new lease, if a Mortgagee shall have re-

quested such new lease as provided in paragraph (a) of this

Section i0.14, Landlord shall not enter into any new Subleases,

cancel or modify any then existing Subleases or accept any

cancellation, termination or surrender thereof (unless such

termination shall be effected as a matter of law on the termi-

nation of this Lease) without the written consent of the Mort-

gagee, except as permitted in the Subleases.

(d) Anything contained in this Section 10.14 to the

contrary notwithstanding, a Mortgagee shall have no obligation

to cure any Default of Tenant under this Lease occurring pur-

suant to Section 24.01(e), (f), (g) or (h) of this Lease or

occurring by reason of a Default under such sections of another
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Severance Lease with which this Lease is then cross-defaulted

pursuant to Article 42.

(e) If there is more than one Mortgage, Landlord

shall recognize the Mortgagee whose Mortgage is junior in lien

as the Mortgagee entitled to the rights afforded by Sections

10.13, 10.14 and 10.15 (unless a Mortgage senior in lien re-

quires that the holder thereof have a superior entitlement to

such rights, in which event such recognition shall be of the

holder of that Mortgage), provided that such Mortgagee

shall have complied with the provisions of Sections 10.11 and

10.12.

(f) The following shall be omitted from any new

lease delivered pursuant to this Section 10.14:

(i) Exhibits "F,l" and "F-2" and all references

to the documents set forth therein and to the Guarantor,

provided that if (x) at the time such new lease is entered

into, Substantial Completion of the Buildings has not

occurred, and (y) the tenant under the new lease is

not an Institutional Lender, then the obligation of

the tenant under the new lease shall be guaranteed,

until Substantial Completion of the Buildings, by an

Institutional Lender or another Person satisfactory

as a guarantor to Landlord, by a guaranty on substan-

tially the same terms and cond.itions as the Guaranty,

and in such case Exhibit "F-l" shall not be omitted
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but s_ch new guaranty shall be substituted for the Guar-

anty therein, and the references to the Guarantor shall

not be omitted and such term shall mean and refer to

the guarantor under such new guaranty.

(ii) Section 43.02{b).

(g) If the tenant under a new lease delivered pursuant

to this Section 10.14 is an Institutional Lender, and at the

time such new lease is delivered the Buildings are not substantially

complete, then such new lease shall provide _hat notwithstanding

anything to the contrary contained in Sections 1.138 or 43.02

of this Lease or the new lease, if such Institutional Lender

assigns or otherwise transfers its interest in such new lease

prior to the Substantial Completion of the Buildings, then until

the Substantial Compietion of the Buildings such _nstitutiona!

Lender shall be and remain personally liable, jointly and sever-

ally, with the assignee or transferee and any other Person who

shall or may thereafter become the tenant under such new lease,

for the due performance and observance of all of the obliga-

tions of the tenant under such new lease, except as provided

to the contrary in Section 10.17 hereof.

Section 10.15. In any circumstances where arbitra-

tion is provided for under this Lease, Landlord agrees that

Landlordshall give any Mortgagee Who shall have given Land-

lord a notice as provided in Section 10.12(a), notice of any

demand by Landlord for any arbitration, and Landlord shall

recognize the Mortgagee entitled to the rights afforded here-

under in accordance with Section 10fl4(e) as the only proper
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party to participate in the arbitration, if such Mortgagee

elects toparticipate in the arbitration. In such case, Ten-

ant agrees not to participate in such arbitration.

Section 10.16. If Tenant shall sublet all or sub-

stantially all of the Premises to a Person which is not an

Affiliate of Tenant in accordance with the applicable provi-

sions of this Article i0, Landlord shall accept the perfor-

mance by such Subtenant of any obligation of Tenant under this

Lease within the applicable grace period, if any, as if such ob-

ligation were performed by Tenant, without thereby being deemed

to be in privity with such Subtenant or to have accepted such

Subtenant as an assignee of Tenant's interest under this Lease.

Section 10.17. If an Institutional Lender

becomes Tenant under this Lease or under a new lease

delivered pursuant to Section I0.14 hereof, the

Institutional Lender shall have the right to assign or

transfer its interest as tenant, provided however, that

if the assignment or transfer is made prior to the Sub-

stantial Completion of the Buildings, such Institutional

Lender shall remain personally liable as provided in

Section 10.14, unless said assignment or transfer is to a

Person whose principals satisfy the requirements of (a)

(b), (c) and (d) below, or if such Person intends to

occupy substantially all of the Buildings, whose

principals satisfy the requirements of (a), (b) and (c)

below and the principals of the contractor employed by

such Person to complete construction of the Buildings

satisfy the requirements of (d) below:
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(a) has never been convicted of

a felony;

(b) no action or proceeding is

pending to enforce rights of the

State of New York or any agency,

department, public authority or

public benefit corporation thereof

against said principals or a Person

in which said principals are prin-

cipals arising out of a mortgage

obligation to the State of New York

or any agency, department, public

authority or public benefit corpora-

tionthereof;

(c) no notice of substantial

monetarydefault has been given by

the.State of New York or any agency,

department, public authority or public

benefit corporation thereof to said

principals or to a Person in which

said principals are principals

arising out of a mortgage obligation

to the State of New York or any

agency, department, public authority

or public benefit corporation

thereof; and
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against said principals or a Person

in which said principals are prin-

cipals arising out of a mortgage

obligation to the State of New York

or any agency, department, public

authority or public benefit corpora-

tion thereof;

(c) no notice of substantial

monetary default has been given by

the State of New York or any agency,

department, public authority or public

benefit corporation thereof to said

principals or to a Person in which

said principals are principals

arising out of a mortgage obligation

to the State of New York or any

agency, department, public authority

or public benefit corporation

thereof; and

(d) said principals or a Person

in which said principals are prin-

cipals has constructed a high-rise

office building of at least 500,000

rentable square feet in a metro-

politan area of more than 1,000,000 people.

For purposes of this Section 10.17 principals shall not

include non-controlling stock holders of publically held

corporations or limited partners in a limited partnership.
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(d) said principals or a Person

in which said principals are prin-

cipals has constructed a high-rise

office building of at least 500,000

rentable square feet in a metro-

politan area of more than 1,000,000 people.

For purposes of this Section 10.17 principals shall not

include non-controlling stock holders of publically held

corporations or limited partners in a limited partnership.

ARTICLE ii

CONSTRUCTION OF BUILDINGS

Section ll.01.

(a) Tenant covenants and agrees, at its sole cost

and expense, to develop the Land by the Scheduled Completion

Date, in substantial conformity with the Final Plans, and in

compliance with the applicable laws, rules, regulations, codes

and requirements of New York City and other Governmental Au-

thorities (collectively, the "Construction Laws"), including,

but not limited to (i)Local Law No. 5 of 1973, as then in

force, (ii) the Building Code of New York City, as then in

force, and (iii) with respect to the Courtyard, the Board of

Estimate Resolution, but excluding the Zoning Resolution of

New York City, as then in force. Tenant shall obtain all

125



necessary permits, consents, certificates and approvals for

the constr_ction of the Buildings required under the Construc-

tion Laws. Landlord, at no cost or expense to it, shall ex-

ecute and deliver any documents or instruments reasonably

required to obtain such permits, consents, certificates and

approvals, provided such documents or instruments do not

impose any liability or obligation on Landlord in addition

to thoseset forth in the Construction Laws or vary or modify

the rights and obligations of the parties under this Lease.

(b) Except as otherwise provided in Section Ii.03(c),

construction of the Buildings shall not be commenced unless and

until (i) Tenant shall have obtained and delivered to Landlord

copies of the permits, consents, certificates and approvals

for the Buildings required pursuant to Section ll.0!(a), k(ii)

Landlord shall have reviewed the Final Plans for the Buildings

for the purposes set forth in Section ll.03(b) and it has been

ascertained or is deemed to have been ascertained pursuant to

said Section that the Final Plans are in substantial conformity

with the Site Plans, the Preliminary Plans and the Development

Guidelines, and (iii) Tenant shall have delivered to Landlord

Tenant's plan for financing the construction of the Buildings,

showing the source of all funds therefor.

.....(c) The parties acknowledge that a letter has been

obtained from the Chairman of the City Planning Commission to

the effect that the proposed construction as set forth in the

Site Plans is in substantial conformity with the Master Develop-
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ment Plan and the Battery Park City Commercial Center Develop-

ment Guidelines, dated October, 1980, prepared by Alexander

Cooper Associates. Said letter Was based on review by the

City Planning Commission of drawings preliminary to the Site

Plans. Landlord acknowledges that it has determined that the

Site Plans (i) contain only non-material revisions to such

drawings and substantially conform to the suggestions made

by the City Planning Commission in said letter, and (ii) are

in compliance with the applicable provisions of the Memorandum

of Understanding and the Settlement Agreement. Landlord shall

obtain any confirmation of such determination which may be re-

quired under the Memorandum of Understanding or the Settlement_

Agreement, if such determination is disputed by any Govern-

mental Authority in connection with the issuance of the per-

mits, consents, certificates and approvals described in Sec-

tion ll.01(a). The Site Plans may be amended with respect to

Retail space only upon (x) Landlord's prior approval, which

approval shall not be unreasonably withheld, and (y) certifi-

cation from the Chairman of the City Planning Commission

that such amendment complies with the conditions set forth

in the Board of Estimate Resolution, The Site Plans may

only be otherwise amended or supplemented with (!) Landlord's

prior approval, which approval shall not be unreasonably

withheld, and (2) the appr6val of the Chairman of the City

Planning Commission, if Landlord reasonably determines that

such amendment or supplement is sufficiently material to
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require such approval. The term "Site Plans" as used in this
• ° - .

Lease shalY include all amendmenhs and supplements pursuant

to the preceding two sentences. Upon Tenant's request from

time to time, Landlord, at Tenant's cost and expense, shall

proceedwith reasonable diligence to obtain the aforesaid

certification or approval, as the case may be, of the Chairman

of the City Planning Commission.

Section 11.02.

(a) The parties acknowledge that Landlord, as the

agency having authority Under SEQRA, has issued its statement

of findings required under Section 8-0109 of SEQRA with respect

to the Environmental Impact Statement for Battery Park City

dated August 1981, and the Supplement thereto dated November

1981, both prepared by Landlord (collectively, the "E.I.S.").

If, with respect to any approved Preliminary Plans or Final

Plans, Landlord, in its reasonable judgment as the agency having

authority under SEQRA to make the determination, determines that

SEQRA requires a further supplement to the E.I.S., Landlord, at

Tenant's sole cost and expense, shall prepare and process with

reasonable diligence (subject toLandlord's Unavoidable Delays)

such further supplement. For purposes of thisLease, the term

"E.I.S." does not include such further supplements.

(b) At Landlord's request, representatives of Tenant

shall appear at any public hearings which in any manner re-

late to the E.I.S. or any further supplements to the E.I.S.
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Section 11.03.

ia) Tenant shall submit to Landlord all progress

drawings and specifications prepared by Tenant for any element

of the Buildings (other than for any improvements to prepare

any portion of the Buildings for occupancy by Tenant or any

Subtenant which do not affect the structure, central systems,

shell and core of the Buildings) and any additional progress

drawingsand specifications reasonably required by Landlord.

All progress drawings and specifications shall be scaled and

dimensioned and prepared by a registered architect or licensed

professional engineer (the progress drawings and specifications

submitted to Landlord being referred to in this Lease col!ec- _

tively as the "Preliminary Plans") and shall substantially

conform to the Site Plans and the Development Guidelines.

Landlord shall review the Preliminary Plans only to ascertain

whether the Preliminary Plans do so conform. Within fifteen

(15) Business Days after the Preliminary Plans are submitted

to Landlord for review, Landlord shall notify Tenant in what

respects, if any, Landlord claims that the Preliminary Plans

do not substantially conform to the Site Plans or the Develop-

ment Guidelines. If Landlord claims that the Preliminary

Plans do not substantially so conform, then, subject to Section

11.16 hereof, Tenant shall revise the Preliminary Plans and

submit the revisions to Landlord for its approval as aforesaid.

if Landlord shall fail or refuse to give the aforesaid notice

within the aforesaid period, it shall be deemed that the
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Preliminar_ Plans do so conform. The provisions of this

Section ll.03(a) shall apply to any amendment or revision

of the Preliminary Plans, except that Landlord's right of

review thereof shall only be with respect to those portions

of the Preliminary Plans or amendments or revisions thereto

which have not been previously reviewed and determined or

deemed to substantially conform to the Site Plans and the

Development Guidelines.

(b) Tenant shall submit to Landlord with respect

to any element of the Buildings (other than for any improve-

ments to prepare any portion of the Buildings for occupancy

by Tenant or any Subtenant whichdo not affect the structure,

central systems, shell and core of the Buildings), completed

filing drawings and specifications prepared by a registered

architect or licensed professional engineer (collectively,

the "Final Plans") which shall substantially conform to the

Site Plans, the Development Guidelines and the Preliminary

Plans approved by Landlord. Landlord shall review the Final

Plans only to ascertain whether the Final Plans do substan-

tially conform to the Site Plans, the Development Guidelines

and the Preliminary Plans approved by Landlord. Within fif-

teen (15) Business Days after the Final Plans are submitted

to Landlord for review, Landlord shall notify Tenant in what

respects, if any, Landlord claims that the Final Plans do

not substantially conform to the Site Plans, the Development

Guidelines or the Preliminary Plans approved by Landlord.
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If Landlord claims that the Final Plans do not substantially

conform to the Site Plans, the Development Guidelines or the

Preliminary Plans approved by Landlord, then, subject to Sec-

tion ll.16 hereof, Tenant shall revise the Final Plans and

submit the revisions to Landlord for its approval as aforesaid.

If Landlord shall fail or refuse togive such notice within that

period, it Shall be deemed that the Final Plans do so conform.

The provisions of this Section ll.03(b) shall apply to any amend-

ment or revision of the Final Plans, except that Landlord's right

of review thereof shall only be with respect to those portions

of the Final Plans_or amendments or revisions thereto which

have not been previously reviewed and determined or deemed to

substantially conform to the Site Pians, the:Development

Guidelines, and the Preliminary Plans approved by Landlord.

(c) Anything contained in Sections l!.0!(b)(ii),

ll.03(a) and ll.03(b) to the contrary notwithstanding, (i)

Tenant may pile, excavate and pour footings and foundations,

sub-basements and basements for the Buildings prior to ful-

filling all of therequirements of said provisions, provided

that Tenant shall ha_e obtained and delivered to Landlord

copies of all permits, consents, certificates and approvals

necessary for such work, and (ii) Tenant may commence con-

struction of any portion of the Buildings located at or below

level ÷32 as shown on the elevation drawings forming a part

of the Site Plans provided that Tenant shall have obtained

and delivered to Landlord copies of all permits, consents,
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certificates and approvals necessary for such work, the Final

Plans for that portion of the Buildings as to which construc-

tion is then to be commenced shall have been submitted to Land-

lord for review, and Landlord shall have ascertained or shall

be deemed to have ascertained that such Final Plans are in sub-

stantial conformity with the Site Plans, the Preliminary Plans

approved by Landlord for such portion of the Buildings and the

Development Guidelines, it being agreed that the Preliminary

Plans and Final Plans submitted to Landlord prior to commence-

ment of construction of a portion of the Buildings located at

or below level +32 need only relate to that portion of the

Buildings as to which construction is then to be commenced.

Construction of any portion of the Buildings: located above

level +32 shall not commence until Tenant shall have obtained

and delivered to Landlord copies of all permits, consents, cer-

tificates and approvals necessary for such work, the Final Plans

for the whole of the Buildings shall have been submitted to

Landlord for review and Landlord shall have ascertained or shall

be deemed to have• ascertained that such Final Plans are in sub-

stantial conformity with the Site Plans, the Preliminary Plans

approved by Landlord and the Development Guidelines. The par-

ties acknowledge that Tenant has obtained the permits, consents,

certificates and approvals referred to in clause (i) of this

Section ii.03(c) and that the construction work referred

to in such clause has commenced with respect to the Buildings.

130



(d) In addition to the documents referred to in

Section ll.01 and in clauses (a) and (b) of this Section

11.03, Tenant shall submit to Landlord samples of all mate-

rials which are subject to the Development Guidelines and

are to be used on exterior surfaces and same shall be sub-

ject to Landlord's approval for substantial conformity "with

the Development Guidelines.

(e) Landlord's representatives shall have the right

from time to time to inspect the construction of the Buildings

in accordance with Article 20 for the sole purpose of ascer-

taining whether such construction is proceeding in substantial_

conformity to the Final Plans for the Buildings.

Section iI.04.

(a) Tenant covenants and agrees that, prior to 6he

commencement of any construction at the Premises, Tenant shall

provide, or cause to be provided, and thereafter shall keep

in full force and effect, or cause to be kept in full force

and effect, until Substantial Completion of the Buildings,

the following at no cost or expense to Landlord:

(i) comprehensive" general liability insurance,

naming Tenant and, at Tenant's option, any Subtenant

of all or substantially all of the Buildings, as the

insured and Landlord and, at Tenant's option, any Sub-

tenant of all or substantially all of the• Buildings, •as

additional insureds, such insurance to insure against

liability for bodily injury and death and for property
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damage in an amount as may from time to time be rea-

sonably required by Landlord, but in an amount not less

than $i00,000,000 combined single limit, such insurance

to include operations-premises liability, contractor's

protective liability on the operations of all subcontrac-

tors, completed operations, broad form contractual li-

ability (designating the indemnity provisions of the Con-

struction Agreements if such coverage is provided by a

contractor), and if the contractor is undertaking founda-

tion, excavation or demolition work, an endorsement that

such operations are covered and that the "XCU Exclusions"

have been deleted;

(ii) automobile liability and: property damage

insurance for all owned, non-owned and hired vehicles in-

suring against liability for bodily injury and death and

for property damage in an amount not less than $5,000,000

combined single limit and naming Tenant and, at Tenant's

option, any Subtenaht of all or substantially all of the

Buildings, as the insured and Landlord and, at Tenant's

option, any Subtenant of all or substantially all of the

Buildings, as additional insureds;

(iii) workers' compensation providing statu-

tory New York State benefits for all Persons employed

in connection with the construction at the Premises;
.°

(iv) builder's all'risk insurance written on

a completed value basis with limits as provided in Sec-
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tion 7.01(a)(i), naming Tenant and, at Tenant's option,

any Subtenant of all or substantially all of the Build-

ings, as the insured and Landlord and any contractor or

subcontractor designated by Tenant and, at Tenant's

option, any Subtenant of all or substantially all of

the Buildings, as additional insureds, and also naming

anyMortgagee designated by Tenant as an insured under

a standard mortgagee clause. In addition, such insurance

(x) shall contain an acknowledgment by the insurance

companythat its rights of subrogation have been waived

and an endorsement stating that "permission is granted

to complete and occupy", and (y) if any offsite storage

location listed with Tenant's insurer is used, shall

cover, for full insurable value, all materials and equip-

ment which have been delivered to and arestored at any

such offsite storage location and which are intended for

use with respect to the Premises.

Any proceeds received pursuant to the insurance coverage re-

quired under Section l!.04(a)(iv) shall be paid to Depository

or to Tenant in accordance with the provisions of Sections

8.02 and 8.03.

(b) Tenant further covenants and agrees that:

(i) no construction shall be commenced until

Tenant shall have delivered to Landlord a certified copy

or abstract of each policy required by this Section i1.04,

as more fully provided in _ection 7.02(c); aid
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(ii) Tenant shall comply with the provisions

of Sections 7.01(b) and 7.02(c)with respect to the poli-

cies required by this Section 11.04.

(c) Tenant and Landlord shall cooperate, and Tenant

shall cause any Subtenant of all or substantially all of the

Premises who has been named as an insured or additional in-

sured to cooperate, in connection with the collection of any

insurance moneys that may be due in the event of loss and Ten-

ant and Landlord shall execute and deliver such proofs of loss

and other instruments which may be required for the purpose of

obtaining the recovery of any such insurance moneys.

(d) The insurance required by this Section I1.04,

at the option of Tenant, may be effected by blanket and/or

umbrella policies issued to Tenant, or any Subtenant of all or

substantially all of the Buildings, covering the Premises and

other properties owned or leased by Tenant or such Subtenant,

provided that the policies otherwise comply with the provisions

of this Section 11.04.

(e) From and after Substantial Completion of the

Buildings, Tenant covenants and agrees to provide and maintain

the insurance required by Article 7 and Section 13.01(d).

Section 11.05. (a) If one or more Unavoidable Delays

shall occur during construction of the Buildings, the "Scheduled

Completion Date" shall be the date determined by adding to the

Buildings Scheduled Completion Date the aggregate number of days

of Unavoidable Delays which have occurred with respect to the
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Buildings. Upon Substantial Completion of the Buiidings, Tenant,

at its sol_ cost and expense, shall furnish Landlord with (i) a

certificate from a licensed professional engineer or registered

architect certifying that the Buildings have been completed

substantially in accordance with the Final Plans, (ii) a true

copy of the temporary or permanent Certificates of Occupancy for

the Buildings, and (iii) a complete set of "as-built" drawings

and a survey of the Buildings. Tenant agrees that within one

(I) year,.subject to Unavoidable Delays, of the date of issuance

of a temporary Certificate of Occupancy for the whole of the

Buildings, Tenant shall furnish Landlord with a duly issued per-

manent Certificate of Occupancy for the whole of theBuildings.

Except as otherwise provided in Section 11.06, Tenant's failure

to meet the Buildings Scheduled completion Date, or, if Unavoid _

able Delays shall have occurred, the Scheduled Completion Date,

shall be deemed an Event Df Default giving rise to the remedies

described in Article 24, including, without limitation, Land-

lord's right to terminate this Lease.

(b) If the initial "as-built" drawings and

survey of the Buildings shall show that the Buildings,

exclusive of any structures or facilities constructed or

installed in an easement area in connection with any

easement granted to Tenant hereunder, encroach upon or

overlap another Parcel(s), at Tenant's request and at no

cost or expense to Landlord, Landlord and Tenant shall

execute an amendment to this Lease pursuant to which the

common boundary line between the Premises and such
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Parcel(s) shall be redefined to the extent necessary so that

the Buildings, exclusive of any structures or facilities con-

structed or installed in an easement area in connection with

any easement granted to Tenant hereunder, shall be located

entirely within the boundary of the Parcel covered by this

Lease. Tenant shall submit to Landlord, together with its

aforesaid request, the revised metes and bounds for the

Premises and the other affected Parcels. Notwithstanding

anything to the contrary contained herein, Landlord shall not

be required to enter into such amendment unless such amendment

shallalso reflect any addition tO or deletion from any area

subject to a grant to Tenant or a reservation by Landlord of

an exclusive easement under this Lease, which addition or

deletion results from the Operation of Section 41.07(f) or 41.07(g)

and, simultaneously therewith, the tenant of each other

affected Parcel shall enter into an amendment with Landlord

of its Severance Lease, to reflect both (i) Such redefinition

of the Parcel covered by such Severance Lease and (ii) any

addition to or deletion from an area subject to a grant

to such tenant or a reservation by Landlord of an exclusive

easement under such Severance Lease, which addition or dele-

tion results from the operation of Section 41.07(f) or 41.07(g)

of such Severance Lease. Tenant shall not unreasonably

refuse the request of a tenant under another Severance

Lease or of Landlord, and shall cooperate with the same,
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to amend _his Lease for the purposes of (y) redefining the

common boundary lines to eliminate any encroachments by or

upon the Premises, as shown on the initial "as-built"

drawings and survey of the Premises and the Parcel covered

by such other Severance Lease and (z) reflecting any addition

to or deletion from any area subject to a grant to Tenant

or a reservation by Landlord of an exclusive easement under

this Lease, which addition or deletion results from the

operation of Section 41.O7(f) or 41.07(g).

Section 11.06.

(a) If for any reason whatsoever Substantial Comple-

tion of the Buildings shall not have occurred by the Scheduled

Completion Date, Tenant shall not be in Default hereunder by

reason thereof provided that Tenant shall make payments ("Sub-

stitute PILOT") in an amount equal to the greater of (i) the

amounts, as shown on Exhibit "H" annexed hereto and made a part

hereof, for each Tax Year, or portion thereof, in which Substi-

tute PILOT payments are payable, and (ii) PILOT for the appli-

cable period, if PILOT is then payable under the terms of this

Lease. Substitute PILOT shall be payable commencing on the

later of (x) the July 1 next succeeding the Buildings Sched-

uled Completion Date, or (y) the first day of the calendar
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month next succeeding the calendar month in which the Sched-

uled Completion Date occurs, and shall be payable through the

last day of the calendar month in which the date of Substan-

tial Completion of the Buildings shall occur. If Substitute

PILOT shall be payable hereunder commencing on a date other

than July I, the amount set forth on Exhibit "H" for the sub-

ject Tax Year shall be prorated for purposes of calculating

the amount under clause (i) of this Section ll.06(a) to cover

the portion of such Tax Year from the date on which Substitute

PILOT shall become payable through the last day of such Tax

Year. Substitute PILOT shall be payable in quarterly install-

ments in advance commenqing on the date required pursuant to

this Section ll.06(a) and thereafter on the first day of each

July, October, January and April during the period that Sub-

stitute PILOT is payable hereunder.

(b) If for any reason whatsoever Substantial Com-

pletion of the Buildings shall not have occurred by December

31, 1987, as such date may be extended by Unavoidable Delays

(such date, as so extended, being referred to in this Lease

as the "Project Scheduled Completion Date"), then, provided

that there shall not otherwise be an Event of Default under

this Lease, Tenant shall have paid Substitute PILOT as re-

quired under Section 11.06(a), and the Buildings shall have

been Fully Enclosed by the Project Scheduled Completion Date,

Tenan_ shall be entitled to an additional four (4) years, as

same may be extended by Unavoidable Delays, to effect Substan-

tial Completion of the Buildings, provided that during such
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additional--period, as so extended, (i) Tenant shall be pro-

ceeding with the construction of the Buildings in a manner

such that at each point in time during such additional period,

as so extended, it is reasonably possible for Tenant, using

construction practices usual in New York City (including,

without limitation, "fast track" construction methods), to

substantially complete construction of the Buildings by the

end of such period, as so extended, and (ii) Tenant shall pay

Substitute PILOT as required pursuant to the provisions of

Section ll.06(a).

(c) If Substitute PILOT shall have become payable

uhder this Section ii.06, commencing on the date (the "Alter-

nate PILOT Commencement Date") which is the first day of the

calendar month nextsucceedingthe calendar month in which

the date of Substantial Completion of the Buildings occurs,

PILOT shall be payable as provided in Section 3.02, except

that the Regular PILOT Abatement applicable to the Premises

shall be adjusted as follows:

(i) if Substantial Completion of the Build-

ings shall not have occurred within one (i) year after

the Scheduled Completion Date, then commencing on the

Alternate PILOT Commencement Date and continuing for

the period from the Alternate PILOT Commencement Date

through the last day of the Tax Year next succeeding

the Tax Year in which the Alternate PILOT Commencement

Date occurs (unless the Alternate PILOT Commencement
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Date occurs on a July i, in which event the aforesaid

period shall be from the Alternate PILOT Commencement

Date through the last day of the Tax Year in which the

Alternate PILOT Commencement Date occurs) the percentage

of abatement of the Abatement Base to which Tenant shall

be entitled under the Regular PILOT Abatement shall be

(x) the initial fifty percent (50%) less (y) the product

of (I) the number of years or portions thereof which

shall have elapsed beyond the first (ist) anniversary of

the Scheduled Completion Date and prior to the date of

Substantial Completion of the Buildings, and (2) the five

(5) percentage points that such abatement isscheduled to

decrease annually. The percentage of such abatement to

which Tenant shall be entitled for each Tax Year there-

after shall be the percentage of such abatement for the

Tax Year immediately preceding the Tax Year in question

less the five (5) percentage points'that such abatement

is scheduled to decrease annually, and when the percen-

tage of tax abatement reaches zero percent (0%), the pe-

riod of the Regular PILOT Abatement shall end.

(ii) vif Substantial Completion of the Build-

ings shall have occurred on or before the first anni-

versary of the Scheduled Completion Date, then commencing

on the Alternate PILOT Commencement Date and continuing
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for the period from the Alternate PILOT Commencement

Date £hrough the last day of the Tax Year next succeeding

the Tax Year in which the Alternate PILOT Commencement

Date occurs (unless the Alternate PILOT Commencement

Date occurs on a July I, in which event the aforesaid

period shall be from the Alternate PILOT Commencement

Date through the last day of the Tax Year in which the

Alternate PILOT Commencement Date occurs) Tenant shall

be entitled to the initial fifty percent (50%) of the

Abatement Base under the Regular PILOT Abatement. The

percentage of such abatement to which Tenant shall be en-

titled for each Tax Year thereafter shall be the percen-

tage of such abatement for the Tax Year immediately pre-

ceding the Tax Year in question less the five (5) percentage

points that such abatement is scheduled to decrease annu-

ally, and when the percentage of such abatement reaches

zero percent (0%), the period of the Regular PILOT Abate-

mentshallend.

(iii) anything contained in this Section !i.06(c)

to the contrary notwithstanding, if Substantial Comple-

tion of the Buildings shall have occurred prior to the

datewhich is two (2) full calendar months after the

Scheduled Completion Date, then the Regular PILOT Abate-

ment applicable to the Premises shall be subject to re-

duction as follows: (x) if the period from the Alternate
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PILOT-_ommencement Date through the last day of the Tax

Year in which the Alternate PILOT Commencement Date

occurs shall include six (6) full calendar months or

more, then commencing on the 'first day ofthe Tax Year

next succeeding the Tax Year in which the Alternate

PILOT Commencement Date occurred, the percentage of

abatement of the Abatement Base to which Tenant shall

be entitled and the number of years for which such abate-

ment shall run shall be determined as if the entire pe-

riod for the Regular PILOT Abatement had commenced on

the first day of the Tax Year in which the Alternate

PILOT Commencement Date occurred, and (y) if the period

from the Alternate PILOT Commencement Date through the

last day of the Tax Year in which the Alternate PILOT

Commencement Date occurs shall include less than six

(6) full calendar months, then commencing on the first

day of the Tax Year next succeeding the Tax Year in which

the Alternate PILOT Commencement Date occurred, the per-

centage of such abatement to which Tenant shall be enti-

tled and the number of _ears for which such abatement

shall run shall be determined as if the entire period

for the Regular PILOT Abatement had commenced on such

first day of the Tax Year next succeeding the Tax Year

in which the Alternate PILOT Commencement Date occurred.

(d) Tenant's failure to effect Substantial Com-

pletion of the Buildings by the fourth (4th) anniversary,
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as same may be extended by Unavoidable Delays, of the Project

Scheduled Completion Date, shall be deemed an Event of Default

giving rise to the remedies described in Article 24, including,

without limitation, Landlord's right to terminate this Lease.

(e) Pending determination in accordance with Sec-

tion 11..16 hereof of any dispute arising under this Section

11.06, Tenant shall pay to Landlord Substitute PILOT in ac-

cordance w{th Landlord's determination of the issue or is-

sues in dispute. If the final determination, however, is

not in Landlord's favor, Tenant may deduct from the next

installment(s) of Base Rent, Percentage Rent, Retail Rent,

Other Rent, Substitute PILOT or PILOT thereafter payable to

Landlord, the amount of the excess Substitute PILOT paid by

Tenant during the arbitration proceeding, and interest on

such amount at the Late Charge Rate.

Section I1.07. Tenant agrees that, at all times dur-

ing the Term, the Premises and the assets of, or funds appropri-

ated to, Landlord shall be free and clear of all liens arising

out of, or connected with, the construction of the Buildings,

as provided in Section 16.02, except that the foregoing shall

not modify Tenant's right to make a Mortgage in accordance

with the provisions of Sections I0.II and 10.12 hereof.

Section 11.08.

"(a) Tenant agrees that the materials to be incor-

porated into the _uildings at any time during the Term shall,

upon purchase of same and at all times thereafter, constitute
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the property of Landlord, and that upon construction of the

Buildings or the incorporation of such materials therein, ti-

tle thereto shall continue in Landlord, provided, however,

(i) that Landlord shall not be liable in any manner for pay-

ment or otherwise to any contractor, subcontractor, laborer

or supplier of materials in connection with the purchase of

any such materials, and (ii) Landlord shall have no obligation

to pay any compensation to Tenant by reason of its acquisition

of title to such materials and Buildings.

(b) Tenant covenants and agrees that all Construc-

tion Agreements made in connection with theconstruction con-

templated by this Article Ii shall include the following pro-

vision: "[contractor] [subcontractor] [materialman] hereby

agrees that immediately upon the purchase by [contractor]

[subcontractor] [materialman] of any building materials to

be incorporated in the Buildings (as said term is defined

in the lease pursuant to which the owner acquired a lease-

hold interest in the property), or of any building materials

to be incorporated in improvements made thereto, such mate-

rials shall become the sole property of [insert name of Land-

lord], a public benefit corporation, notwithstanding that such

materials have not been incorporated in, or made a part of,

such Buildings at the time of such purchase; and [contractor]

[subcontractor] [materialman] shall look solely to [Tenant]

[contractor] [subcontractor] for payment in connection with

the purchase of any such materials, it being expressly under-
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stood that [insert name of Landlord] shall not be liable in

any manner for payment or otherwise to [contractor] [subcon-

tractor] [materialman] in connection with the purchase of

any such materials and [insert name of Landlord] shall have no

obligation to pay any compensation to [contractor] [subcontrac-

tor] [materialman] by reason of such materials becoming the sole

property of [insert name of Landlord]; provided, however, that

nothing contained herein shall prejudice any rights which con-

tractor may have under the Lien Law of the State of New York."

(c) The parties acknowledge that by reason of

the ownership by Landlord of the Buildings and all materials

incorporated therein, sales and compensating use taxes will

not be payable in connection with the purchase or incorpora-

tion of materials, fixtures and equipment for the construc-

tion of the Buildings pursuant to this Article !I. In further-

ance thereof, Landlord shall execute and deliver, at no cost •

or liability to it, such documents or instruments as may then

be required by the appropriate Governmental Authorities as

a condition for or to evidence entitlement to such exemption,

provided, however', that nothing contained herein shall require

Landlord to make any application for a ruling with respect to

such exemption. Notwithstanding the ownership by Landlord of

the Buildings and all materials incorporated therein, except

in connection with the construction of the Buildings pursuant

to this Article Ii and the construction work required for the

initial occupancy of any portion of the Buildings by Tenant,
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its affiliates and/or Subtenants for the conduct of its or

their businesses, Tenant shall pay to the Governmental Author-

ity or Authorities having jurisdiction over sales and compensat-

ing use taxes, amounts equal to the amounts of all sales and

compensating use taxes which would be payable, but for such

ownership, on the materials, fixtures and equipment purchased

for incorporation into or work performed on the Buildings in

connection with the maintenance of and repairs, Restorations,

additions, alterations, improvements and replacements, includ-

ing, wit_hout limitation, Capital Improvements, to the Buildings.

Such amounts shall be payable at the times suchsales and use:

taxes would be payable but for such ownership.

Section ii.09. Upon the request of Landlord,

Tenant, at its sole cost and expense, shall furnish and in-

stall a project sign, designed, and with such text as shall

be required, by Landlord, at a location on the Premises rea-

sonably satisfactory to Landlord. Tenant also shall extend to

Landlord and any of its designee(s), the privilege of being the

featured participants in opening ceremonies to be held at such

time and in such manner as Landlord shall reasonably approve.

Section ii.!0.

(a) Tenant agrees that at all times during the peri-

od of construction of the Buildings, it will secure its obli-

gations hereunder (and secure the obligations of the tenants

under the other Severance Leases until such time as the Cross-

Default Provisions are rendered void and of no force or effect
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pursuant to Section _2.04 of this Lease) by depositing with

Landlord a clean irrevocable letter (or letters) of credit,

having a term of not less than one (i) year (except that the

let'ter or letters of credit deposited simultaneously with the

execution hereof may have a term of less than one (1) year,

provided that such term shall not expire earlier than September

I, 1983), payable in United States Dollars, issued by and

drawn on a recognized commercial bank or trust company which

qualifies as an Institutional Lender organized and existing

under the laws of Canada or any of its provinces having an of-

lice in the Borough of Manhattan, or any other commercial bank_

or trust company which qualifies as an Institutional Lender

having its principal office in the Borough o'f Manhattan, in

form and content reasonably acceptable to Landlord, for the

account of Landlord. Further, each letter of credit shall

provide (i) that it is transferable to Landlord's permitted
J

successors in interest under this Lease and the trustee(s)

from time to time under the General Bond Resolution establish-

ing and creating an issue of Battery Park City Authority Bonds

and the Series A Resolution adopted pursuant to said General

Bond Resolution, respectively adopted May 5, 1972, as the same

may have been or may hereafter be amended from time to time,

and any future Series Resolutions adopted pursuant to said

General Bond Resolution, as any such Series Resolution may

thereafter be amended from time to time, and (ii) that accep-

tance of the letter (or letters) of credit by said trustee(s)
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shall constitute an agreement by said trustee(s) to deal with

the letter (or letters) of credit in accordance with the terms

and conditions of this Lease relating thereto as if said

trustee(s) were permitted successors to Landiord's interest

under the Lease. If any letter (or letters) of credit depos-

ited by Tenant under this Lease shall be drawn on a bank or-

ganized under the laws of Canada or any of its provinces,

Tenant shall deliver to Landlord, together with the letter

(or letters) of credit, the undertaking of such bank to give

Landlord and Tenant sixty (60) days' notice prior to the clos-

ing of iEs office in New York. Upon receipt by Tenant of no-

tice to such effect and at least fifteen (15) days prior to

the closing of said office, Tenant shall substitute for the

letter (or letters) of credit then on deposit hereunder a

letter (or letters) of credit complying with the requirements

for, and in the amount of, the letter (or letters) of credit

being replaced. The initial letter (or letters).of credit

shall be deposited with the execution of this Lease, and the

letter (or letters) of credit shall be renewed each and every

year until Final Completion of the Buildings. The amount

of the initial letter (or letters) of credit shall be equal

to the aggregate Base Rent from the date hereof through the

Project Scheduled Completion Date. The letter (or letters)

of credit shall be renewed by Tenant each and every year as

provided herein. The amount of each letter of credit renewed

prior to the Project Scheduled Completion Date shall be equal
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to the Base Rent thereafter payable until the Project Scheduled

CompletionDate. If Substantial Completion of the Buildings

shall not have occurred by the Project Scheduled Completion

Date, then on such date Tenant shall substitute a letter (or

letters) of credit for the letter (or letters) of credit then

outstanding in an amount equal to the aggregate of (x) the

Base Rent payable over the next four (4) years and (y) the

Substitute PILOT payable during such four (4) year period

as provided in Section ll.06(b) hereof, and such letter (or

letters) of credit shall be renewed annually from and after

the Project Scheduled Completion Date until Final Completion

of the Buildings. The amount of each such renewed letter of

credit shall be equal to the aggregate of the Base Rent and

Substitute PILOT, if any, provided for in Section ii.06(b)

thereafter payable from the date of such renewal until the

fourth (4th) anniversary, as same may be extended by Unavoid-

Able Delays, of the Project Scheduled Completion Date, if the

Buildings shall not have been substantially completed by the

Project Scheduled Completion Date and Final Completion of the

Buildingsshall not have occurred at the time of such renewal.

If Substantial Completion of the Buildings shall have occurred

by the fourth (4th) anniversary, as same may be extended by

Unavoidable Delays, of the Project Scheduled Completion Date,

then from and after said fourth (4th) anniversary, as same

may be extended by Unavoidable Delays, of the Project Scheduled

Completion Date, the letter (or letters) of credit shall be
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renewed an_ually until Final Completion of the Buildings, and

such letter (or letters) of credit shall be in the amount of

one (I) year's Base Rent payable for the next succeeding year.

Each renewed letter of credit shall be delivered to Landlord

not less than fifteen (15) days before the expiration of the

then current letter of credit. Failure of Tenant to provide

the initial substitute letter of credit in accordance with

this Section l!.10(a) shall be deemed an Event of Default giv-

ing rise to the remedies described in Article 24. Upon failure

of Tenant to renew or substitute any letter (or letters) of

credit in accordance with this Section ll.10(a), or upon any

Event of Default by Tenant under this Lease (including, with-

out limitation, an Event of Defauit_due sole%y to an event of

default under another Severance Lease with which this Lease

is then cross-defaulted pursuant to Article 42), Landlord

shall have the right, without any notice to Tenant, to present

for payment the !etter (or letters) of credit Landlord is

then holding pursuant to this Section ll.10(a). If Landlord

presents a letter (or letters) of credit for payment upon

Tenant's failure to renew the letter (or letters) of credit

as required by the provisions of this Section ll.10(a), the

amount of each succeeding letter of credit required to be

deposited by Tenant under this Section l!.10(a) shall be

reduced by the amount of the letter (or letters) of credit

theretofore presented by Landlord for payment, paid to Land-

lord and not applied by Landlord pursuant to this Lease.
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If the amount realized by Landlord upon presenting a letter

(or letters) of credit for payment, less any portion thereof

which Landlord shall have applied pursuant to this Lease,

shall be less than the amount of any succeeding letter (or

letters) of credit required to be deposited by Tenant here-

under or the amount then required to be on deposit under this

Section l!.10(a), failure of Tenant to deposit a letter (or

letters) of credit in the amount of such deficiencywithin

five (5) Business Days after notice thereof shall be deemed

an Event of Defaultgiving rise to the remedies described in

Article 24. If, after Landlord shall have presented a letter

(or letters) of credit for payment and received payment there-

on, Tenant shall furnish Landlord with a letter (or letters)

of credit in the amount then required to be on deposit under

this Section ll.!0(a), Landlord shall return to Tenant the

sums received by Landlord upon presenting the letter (or let-

ters) of credit, less any sums which Landlord shal_have ap-

plied pursuant to this Lease. Tenant shall be entitled to

substitute for any letter of credit deposited by Tenant pur-

suant to this Section ll.10(a), a letter (or letters) of credit

and/or cash and/or Acceptable Securities in an aggregate amount

which is the same amount as the letter of credit being replaced,

provided that any such substitute letter (or letters) of credit

shall comply with the requirements of this Section ll.10(a)

and any such cash or Acceptable Securities shall comply with

the requirements of Section ll.10(b).
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(b) In lieu of or in addition to a letter (or let-. ° ° .
_°

ters) of credit, Tenant may pledge or cause to be pledged to

Landlord, and grant or cause to be granted to Landlord a first

security interest in, cash and/or Acceptable Securities.

The Acceptable Securities shall have an aggregate market value

in United States Dollars of (i) the amount of the letter (or

letters) of credit required to be on deposit with Landlord as

provided in Section ll.lO(a), less (ii) the portion of such

amount which is on deposit under Section ll.lO(a) in the form

of a letter (or letters) of credit or on deposit under this

Section ll.lO(b)in the form of cash, which Acceptable Secu-

rities shall be delivered to the Pledge Agent which in receiv-_
?

ing and holding same shall be acting solely on behalf of Land-_

lord as its pledge agent in accordance with the provisions

of this Section ll.10(b) and the Pledge Agent Agreement. From

time to time, but not less frequently than once each calendar

quart%r, Landlord shall reassess the valuation of the Accept-

able Securities. If it is determined upon such reassessment

that the valuation of the Acceptable Securities is in excess

of (x) the amount of the letter (or letters) of credit then

required to be on deposit with Landlord as provided in Section

ll.10(a), less (y) the portion, if any, of such amount which

is on deposit under Section ll.10(a) in the form of a letter

(or letters) of credit or on deposit under this Section ll.10(b)

in the form of cash, and provided that at the time in ques-

tion there is no deficiency in the amount of the security
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which Landlord is entitled to hold under Section Ii.i0 of any

other Severance Lease (unless the Cross-Default Provisions are

void and of no force or effect at such time pursuant to Sec-

tion 42.04 of this Lease), then Tenant and Landlord shall in-

struct the Pledge Agent to transfer to Tenant or its designee

a portion of the securities designated by Tenant and having

a market value equal to such excess, or Tenant may substitute

a letter (or letters) of credit for the letter (or letters)

of credit, if any, then on deposit under Section ll.10(a),

in a reduced amount, which% when added to the cash and the

value of the Acceptable Securities on deposit under this

Section ll.10(b), results in there remaining on deposit the

sum required under Section ll.10(a). If it is determined

upon such reassessment that the valuation of the Acceptable

Securities is less than (!) the amount of the letter (or

letters) of credit then required to be on deposit with Landlord

as provided in Section ll.10(a), less (2) the portion, if

any, of such amount which is on deposit under Section ll.10(a)

in the form of a letter (or letters) of credit or on deposit

under this Section ll.!0(b) in the form of cash, then Tenant

immediately shall pledge or cause to be pledged to Landlord,

and grant or cause to be granted to Landlord a security in-

terest in, and deliver to the Pledge Agent to hold on Land-

lord's behalf, additional Acceptable Securities having a

market value at least equal to the deficiency, and/or deliver

to the Pledge Agent a sufficient amount of cash and/or deliver
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to Landlord a letter (or letters)" of credit of the type pro-

vided for under Section ll.10(a) in an amount sufficient for

there to be on deposit the sum required under Section !!.10(a).

If, at any time, all or a portion of the Acceptable Securities

which were Readily Marketable Securities no longer constitute

such type of securities, Tenant immediately shall replace such

securities by pledging or causing to be pledged to Landlord,

and granting or causing to be granted to Landlord a security

interest in, Acceptable Securities, and/or by delivering to

the Pledge Agent cash and/or by delivering to Landlord a let-

ter (or letters) of credit complying with the requirements of

Section ll.10(a) in an amount sufficient for there to be on

deposit thethen required amount of securitY. Upon receipt

of such substitute Acceptable Securities and/or cash and/or a

letter (or letters) of credit, the Pledge Agent shall return to

Tenant the securities on deposit which had become non-Readily

Marketable Securities. The Acceptable Securities when deliv-

ered to the Pledge Agent shall be in bearer form or shall be

registered in the name of the Pledge Agent or any of the Pledge

Agent's nominees as the Pledge Agent may direct (which nominee

(r) shall be an entity controlled by Pledge Agent or by officers

or directors of Pledge Agent, (s) shall qualify as an Insti-

tutional Lender, or (t) shall be a member of the New York

Stock Exchange), subject only to the terms of the Pledge Agent

Agreement, any pledge agreement then in effect with respect

to the Acceptable Securities and the applicable provisions
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of this Le_se. Failure of Tehant within five (5) days after

notice thereof to deposit a sufficient amount of Acceptable

Securities, cash or a letter (or letters) of credit as required

by this Section ll.10(b) shall be deemed an Event of Default

giving rise to the remedies described in Article 24 and there-

upon, or upon any other Event of Default by Tenant under this

Lease, Landlord may obtain delivery of all securities and cash

held by thePledge Agent, and Landlord shall have the right

to present the letter (or letters) of credit, then on deposit

under this Section ll.10, and the Landlord is hereby given

full power and authority to sell, assign, transfer, and deliver

the whole or, from time to time, any part of the interest in

the securities, at public or private sale or at the national

securities exchange on which the securities are traded or at

any other exchange or broker's board, at such prices as Land-

lord may deem best, and, at the option of Landlord, either for

cash or on credit or for future delivery and if any such prop-

erty or interest therein is disposed of at private sale, Land-

lord shall be relieved of all liability or claim for inadequacy

of price. At any such sale, Landlord may itself purchase the

whole or any part of the securities, and the securities shall

be sold free of any right of redemption on the part of Tenant,

which right of redemption is hereby waived and released. In

the event of any sale of the securities, Landlord shall first

apply the proceeds of the sale to the payment of Landlord's

expense's in connection with the sale, including brokerage
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fees and stock transfer stamps, and the remainder shall be

applied as provided in Section ii.Ii hereof.

(c) "Acceptable Securities" shall mean United States

Treasury Bills, Bonds or Notes, Certificates of Deposit issued

by banks organized and existingunder the laws of theUnited

States having an office in the Borough of Manhattan and con-

stituting Institutional Lenders, and/or Readily Marketable

Securities. Any Acceptable Securities pledged to Landlord

under this Lease shall be pledged by the owner thereof, which

owner shall be either (i) Tenant, (ii) a Person owning di-

rectly or indirectly not less than ninety percent (90%) of

the authorized and outstanding voting stock of Tenant, if

Tenant is a corporation, (iii) a Person who direc£1y or in-

directly is entitled to not less than ninety percent (90%) of

the profits and losses of Tenant, if Tenant is not a corpora-

tion, or (iv) such other Person acceptable to Landlord in

Landlord's sole discretion. Any delivery of Acceptable Se-

curities under this Lease shall be accompanied by (x) a cer-

tificate of Tenant to the effect that any portion thereof con-

stituting Readily Marketable Securitfes in fact constitutes

Readily Marketable Securities, and (y) a supporting opinion

of counsel to the effect that (i) the Acceptable Securities

are validly pledged to Landlord as security for Tenant's obli-

gations hereunder and that such pledge is enforceable by

Landlord as provided herein, in the Pledge Agent Agreement

and in any pledge agreement executed in connection with such
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pledge, and (2) the requirements of clause (ii) of the defi-

nition (asset forth in Section 1.107) of any Readily Market-

able Securities which constitute a portion of the Acceptable

Securities are satisfied, which opinion shall be in form and

substance and from a law firm reasonably satisfactory to Land-

lord. All valuations of securities shall be based on the last

sale price of such security on the largest national United

States securities exchange on which the particular securities

are traded, if any, or if there is composite reporting of trans-

actions as to such security on more than One such exchange,

the last sale price of such security in such composite report-

ing, employing the same procedure in determining such values

on any particular date as is prescribed from time to rime'by

the United States Treasury regulations with respect to the

valuation of securities of a decedent for federal estate tax

purposes, provided , however, that the market value of the se-

curities shall in each case be deemed to be ninety-five and

twenty-four one-hundredths percent (95.24%) of the valuation

of the securities of a decedent for federal estate tax purposes,

so as to maintain, for valuat{on purposes, securities having

a value of one hundred and five percent (105%) of the cash

amount for which they serve assecurity.

(d) All security held by Landlord pursuant to Sec-

tions ll.10(a), (b) and (c) shall be subject to the relevant

provisions of Sections 7-103 and 7-105 of the General Obliga-

tions Law of the State of New York.
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Section ii. Ii. At any time and from time to time

during the Term, if there shall be any existing and unreme-

died Event of Default under this Lease, whether or not this

Lease is thereby terminated, Landlord is hereby authorized

by Tenant, without any notice to Tenant, to apply all or a

portion of the security deposited under Section !I.I0 and

Article 42 to the payment of any sums then due or thereafter

becoming due hereunder and/or to the payment of any damages

resulting from such Event of Default. In furtherance of

the foregoing, and not in limitation thereof, if any of the

events described in clause (e), (f), (g), (h) or (k) of

Section 24.01 shall occur, then to the extent permitted by

law, the amounts deposited under Section Ii.I0, at all times,

shall remain subject to the provisions of such Section and

this Section ii.ii. Notwithstanding anything which may be

to the contrary in this Lease or in New York General Obliga-

tions Law Sections 7-103 and 7-105, at any time and from time

to time until the Cross-Default Provisions are rendered void

and of no force or effect pursuant to Section 42.04 of this

Lease, if there shall be any existing and unremedied Event of

Default under another Severance Lease with which this Lease is

then cross-defaulted, Landlord is herebyauthorized by Tenant

to apply all or a portion of the security deposited under Sec-

tion II.i0 to the payment of any sums then due or thereafter

becoming due under such Severance Lease and/or to the payment

of any damages resulting from such Event of Default. If all
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or any portion of the security deposited under Section Ii.i0

shall have been applied By Landlord as permitted hereunder, and

if the Lease shall not have been terminated, Tenant immediately

shall restore the security to its then required amount.

Section I!.12. Except with respect to fill which

Tenant shall reuse for construction at the Premises or permit

to be reused at the other Parcels or in connection with the

construction of the Civic Facilities pursuant to the Civic

Facilities Construction Agreement, Tenant, at its sole cost

and expense, shall cause all fill excavated from the Premises

which Landlord elects to keep at Battery Park City to be placed

in an area designated by Landlord at Battery ParkCity off

the Premises but reasonably close thereto and such fill shall

be and remain the sole property of Landlord. Tenant, at its

sole cost and expense, shall remove from Battery Park City

all other fill excavated from the Premises.

Section 11.13.

(a) Tenant shall use reasonable efforts to coor-

dinate its construction activities at the Premises with the

construction activities occurring in the other areas of

Battery Park City and with construction of the Civic Facil-

ities. Landlord (i) shall use reasonable efforts to cause

other developers under existing leases for portions of Bat-

tery Park City (excluding any tenant under another Severance

Lease) to coordinate their construction activities with those

of Tenant so as not to interfere unreasonably with the con-
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struction activities of Tenant at the Premises, and (ii) shall

provide in-future leases to be entered into by Landlord with

other developers for portions of Battery Park City, a require-

ment that such developers use reasonable efforts to coordinate

their construction activities at Battery Park City with those

of Tenant so as not to interfereunreasonably with the construc-

tion activities of Tenant at the Premises.

(b) Tenant shall use reasonable efforts to cause

its contractors and all other workers atthe Premises con-

nected with Tenant's construction to work harmoniously with

each other and Tenant shall not engage in or permit, and shall

use reasonable efforts not to suffer, any conduct which may

disrupt such harmonious relation'ship.

(c) Tenant shall install fencing around the Prem-

ises so as to separate the Premises from all other portions of

Battery Park City, other than (i) each other Parcel the Tenant

of which is Olympia & York Battery Park Company or a Permitted

Assignee or a Person who has waived such fencing requirement

in writing and (ii) those portions of the Civic Facilities

which" shall not have been completed to the point that they

can be put into operation for their intended purpose, unless

in any of the circumstances described in clause (i) or (ii)

of this Section Ii.!3(c), in Landlord's reasonable judgment,

such fencing is necessary under good construction practice.

Upon completion of construction at the Premises, Tenant may

remove such fencing.
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(d) Landlord hereby grants to Tenant, its Subten-

ants and any Governmental Authorities and public utility

companies requiring the same, and to their respective con-

tractors, subcontractors and materialmen, during the period

of construction of the Buildings, subject to the terms of the

Port Authority Easement Agreement, a nonexclusive easement

and right-of-way for pedestrians and vehicles over (i) the

portions of Vesey Street, South End Avenue (south of the

southerly line of West Thames Street) and North End Avenue

located in Battery Park City, subject to the rights, if any,

of New York City under the Street Mapping Agreement and the

Southern Portion Declaration of Easements and the right of

Landlord under Sections 26.01 and 26.07 hereof to construct

such streets and avenues and the utilities thereunder, (ii)

those portions of Battery Park City on which the plaza por-

tion of the Civic Facilities will be constructed, except any

portion thereof on or about which construction is in progress

or finishing work has commenced or on which Landlord advises

Tenant that construction is to promptly commence, and (iii)

such other areas in Battery Park City as are mutually accep-

table to Tenant and Landlord, so that Tenant, its Subtenants

and any Governmental Authorities and public utility companies

requiring the same, and their respective contractors, subcon-

tractors and materialmen, shall have reasonable access to and

from the Premises at all times during construction of the.

Buildings, provided that with respect to the easements granted
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pursuant to clause (iii) above, such easements shall be on

such terms and conditions as are mutually acceptable to Land-

lord and Tenant. In addition, Landlord hereby grants Tenant

during the period of construction of the Buildings, a non-

exclusive easement and right of way through the North Cove

for access to and from the Premises until the North Cove is

used for the purposes permitted under Section 26.03 hereof.

(e) Tenant shall exercise the benefits of the

easements granted in Section ll.13(d) hereof and shall cause

any and all work which Tenant is required to or does perform

pursuant to this Lease on, under or adjacent to any of the

streets, avenues or roadways located in Battery Park City to be

done in a manner which will minimize, to the extent reasonably

practicable, any obstruction of ingress or egress to and from

any portion of Battery Park City, and in such manner that such

streets and roadways shall remain open to an-extent sufficient

to ensure that pedestrians and vehicles are not prevented from

having reasonable access to and from other portions of Battery

Park City at all times. All such work shall be subject to the
0

terms of the Port Authority Easement Agreement.

(f) All utility lines, other than those which are

part of the Civic Facilities, installed by Tenant off the

Premises but within Battery Park City, whether such lines be

the main utility lines or branch lines, shall be supported

in a manner reasonably acceptable to Landlord.
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Section 11.14.

(a) Landlord hereby grants to Tenant, and its con-

tractors, subcontractors and materialmen, the right, during

the period of construction of the Buildings, (i) to store

its construction materials and equipment, and (ii) to allow

personnel involved in construction of the Buildings to park

their vehicles, on the portions of Battery Park City on which

the Civic Facilities are to be constructed, the Western Parcel

and such other portions of Battery Park City located adjacent

to and north of the Premises as are mutually acceptable to

Landlord and Tenant. If (i) Landlord determines that storage

of such materials and equipment or the parking of such vehicles

on the portions of Battery Park City on which the Civic Fa-

cilities are to be constructed shall interfere with construc-

tion of the Civic Facilities, or (ii) Landlord intends to

commence development at or near the Western Parcel or any of

such other off-Premises storage or parking locations north

of the Premises, then, in either event, at Landlord's request,

Tenant shall remove, or cause the removal of, such materials

and equipment then being stored, and the vehicles then parked,

at the Western Parcel or such other off-Premises location,

as the case may be, and shall not thereafter be entitled to

use such areas for storage or parking. In either event, Land-

lord shall provide Tenant, and its contractors, subcontractors

and materialmen, with (i) an alternate storage or parking area

or areas located in reasonably close proximity (taking into
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consideration the development activities at Battery Park City)

to the Premises and of sufficient size to accommodate such

materials and equipment or vehicles, as the case may be, and

(ii) a reasonable means of access to and from the Premises

from and to each of such areas. Upon Tenant no longer being

entitled to use an off-Premises location for storage or parking

under this Section 11.14, Tenant shall restore the area or areas

thereof which were theretofore used by Tenant for storage or

parking to their condition existing immediately prior to such

use by Tenant, except to the extent that Tenant, with the con-

sent of Landlord, shall have permanently improved the grade or

condition of such areas during the period of such use.

(b) Tenant acknowledges that Landlord has granted

to the tenants under the other Severance Leases, pursuant to

Article ii of each such Severance Lease, similar rights to

those granted to Tenant under Section ll.!3(d)and Section

ll.14(a), and that from time to time in the future Landlord

may grant to other Persons engaged in the development or con-

struction of Battery Park City or any part thereof similar

rights to those granted under Section ll.13(d), and to other

tenants of the Parcels and their contractors, subcontractors

and materialmen, similar rights to those granted under Section

ll.l%(a). Tenant agrees that Landlord shall not be respon-

sible for the activities and actions of such tenants or other

Persons in exercising such rights as provided in such Sections,

or the consequences thereof.
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Section 11.15. Tenant shall do all things necessary

to fully protect the Civic Facilities, including the streets

and avenues set forth in Section ll.13(d) and the utilities

constructed or to be constructed thereunder, the Western Par-

cel, the off-Premises storage and parking areas provided un-

der Section 11.14, the North Cove and the Port Authority and

PATH facilities from damage or destruction which may result

from (i) Tenant's construction activities, (ii) the easements

granted in Section ll.13(d) for ingress or egress to or from

the Premises, or (iii) Tenant's storage of construction mate-

rials or equipment or parking of vehicles thereat, and Tenant

shall repair any damage or destruction to any of said areas

or _facilities resulting from any of the foregoing.

Section 11.16. Any dispute arising under this

Article Ii shall be determined by arbitration pursuant to

Article "36 and the applicable provisions of this Article ii.

If Tenant shall suspend construction of the Buildings pend-

ing resolution of a dispute over Landlord's failure to

approve the Preliminary Plans or the Final Plans, any delay

in construction of the Buildings resulting from such suspen-

sion shall be deemed an Unavoidable Delay for all purposes

under this Lease other than for determining whether Tenant

shall have substantially completed the Buildings by the

Scheduled Completion Date for purposes of determining whether
Q

Tenant is required to make Substitute PILOT payments pursuant

to Section 11.06 hereof; provided, however, that if it is
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finally determined by arbitration that (i) the Preliminary

Plans or the Final Plans, as the case may be, were so lacking

in conformity to the Development Guidelines or the plans

previously approved by Landlord that Tenant's submitting

such Preliminary Plans or Final Plans, as the case may be,

to Landlord for approval constituted arbitrary and capricious

behavior on Tenant's part, or (ii) Tenant's suspension of

performance was arbitrary and capricious, then the delay in-

construction of the Buildings resulting from such suspension

shall in no event be or be deemed to be an Unavoidable Delay.

ARTICLE 12

REPAIRS

Section 12.01. Tenant, at its sole cost and ex-

pense, throughout the Term, shall take good care of the

Premises, including, without limiting the generality of the

foregoing, the Buildings, roofs, foundations and appurte-

nances thereto, all sidewalks, vaults, sidewalk hoists and

curbs in front of or adjacent to the Premises, all water,

sewer and gas connections, pipes and mains which service the

Premises and which neither New York City nor a utility com-"

pany is obligated to repair and maintain, exclusive of any

portion of the Civic Facilities except as provided in the

Project Operating Agreement, and all Equipment, and shall

put, keep and maintain the Buildings in good and safe order

and working condition (Tenant's obligations, however, with

respect to the repair or Restoration of the Premises required
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by any casualty or taking by condemnation or eminent domain
-°

shall be as provided under Articles 8 and 9 hereof), and

make all repairs therein and thereon, interior and exterior,

structural and nonstructural, ordinary and extraordinary,

foreseen and unforeseen, necessary to keep the same in good

and safe order and working condition and to comply with all

applicable laws, ordinances, orders, rules, regulations and

requirements of New York City (including, but not limited to,

Local Law No. 5 of 1973, as then in force) and all other

Governmental Authorities, howsoever the necessity or desir-

ability of such repairs may occur, andwhether or not neces-

sitated by wear and tear, obsolescence or defects, latent

or otherwise. The necessity and adequacy of repairs made

shall be measured by standards which are appropriate for

New York City office buildings of similar age, construction

and use. Tenant shall not commit or suffer, and shall use

all reasonable precaution to prevent, waste, damage, or in-

jury to the Premises. When used in this Lease, the term "re-

pairs" shall include all alterations, additions, installations,

replacements, removals, renewals and restorations. All repairs

made by Tenant shall be at least equal in quality and class

to the original work and shall be made in compliancewith

(a) all rules, orders, regulations and requirements of the

New York Board of Fire Underwriters or any successor thereto,

and (b) the Construction Laws, as then in force, and shall

substantially conform to the Development Guidelines.
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Section 12.02. Tenant, at its sole cost and ex-

pense, shall clean the public portions of the Premises as

necessary and keep clean and free from dirt, snow, ice, rub _

bish, obstructions and encumbrances, the sidewalks, grounds,

vaults, chutes, sidewalk hoists, and curbs on, in front of

or adjacent to the Premises, and the parking facilities and

plazas on the Land, exclusive of any portion of the Civic Fa-

cilities, except as provided in the Project Operating Agreement.

Section 12.03. Except as provided in Sections 11.13

and 11.14 and Articles 26 and 27 hereof, and in the Easement

and Restrictive Covenant Agreement, Landlord shall not be re-

quired to furnish any services, utilities or facilities what-

soever to the'Premises, nor shall Landlord have any duty or

obligation to make any alteration, change, improvement, re-

placement, restoration or repair to, or to demolish, any

buildings or other improvement presently or hereafter located

on the Premises. Tenant assumes the full and sole responsi-

bility for the condition, operation, repair, alteration,

improvement, replacement, maintenance and management of the

Premises. Particularly, but without limitation of the provisions

in the precedingsentence, Tenant shall not clean or require,

permit, suffer or allow any window in the Buildings to be

cleaned from the outside in violation of Section 202 of the

Labor Law or of the rules of the Industrial Board or other

state, county, or municipal department, board or body having

or asserting jurisdiction, as then in force.
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ARTICLE 13

CHANGES, ALTERATIONS AND ADDITIONS

Section 13.01. From and after Substantial Comple-

tion of the Buildings, Tenant shall not demolish, replace

or materially alter the Buildings, or any part thereof, or

make any addition thereto, or construct any additional Build-

ing, whether voluntarily or in connection with a repair or

Restoration required by this Lease (collectively, "Capital

Improvement"), unless Tenant shall comply with the following

requirements and, if applicable, with the additional require-

ments set forth in Section 13.02:

(a) Each Capital Improvement, when completed, shall

be of such a character as not to reduce the Value of the Prem-

ises below its value immediately before the making of such

Capital Improvement.

(b) Each Capital Improvement shall be made with

reasonable diligence (subject to Unavoidable Delays) and in

a good and workmanlike manner and in compliance with (i)

all applicable permits and authorizations and building and

zoning laws, (ii) all other applicable laws, ordinances,

orders, rules, regulations and requirements of all Govern-

mental Authorities, and (iii) the orders, rules, regulations

and requirements of any Board of Fire Underwriters having

jurisdiction or any similar bbdy exercising similar functions;

and each Capital Improvement shall substantially conform to

the plans and specifications for the Capital Improvement,
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as the same_ may be approved pursuant to Section 13.02(a)(i),

or if Section 13.02(a)(i) is not applicable, the Final Plans

or the Development Guidelines.

(c) The cost of each Capital Improvement shall be

paid in cash or its equivalent, so that the Premises and the

assets of, or funds appropriated to, Landlord shall at all

times be free of liens for labor and materials supplied or

claimed to have been supplied to the Premises.

(d) No Capital Improvement shall be undertaken un-

til Tenant shall have delivered to Landlord insurance policies

or abstracts thereo{ issued by responsible insurers, bearing

notations evidencing the payment of premiums or accompanied by

other evidence satisfactory to Landlord of such payments, for

the insurance required by Section 11.04 and Article 7 hereof.

If under the provisions of any casualty, liability or other

insurance policy or policies then covering the Premises or any

part thereof any Consent to such Capital Improvement by the

insurancecompany or companies issuing such policy or policies

shall be required to continue and keep such policy or policies

in full force and effect, Tenant shall obtain such consents

and pay any additional premiums or charges therefor that may

be imposed by said insurance company or companies.

(e) No Capital Improvement shall be undertaken

until Tenant shall have procured and paid for, insofar as

the same may be required from time to time, all permits and

authorizations for such Capital Improvement of all Govern-
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mental Authorities. Landlord shall not unreasonably refuse

to join in the application for such permit or authorization,

provided it is made without cost or expense to Landlord. Cop-

ies of all required permits and authorizations, certified to

be true copies thereof by Tenant, shall be delivered to Land-

lord prior to the commencement of any Capital Improvement.

Section 13.02.

(a) If the reasonably estimated cost of any pro-

posed Capital Improvement (exclusive of any non-structural in-

terior work performed to prepare, alter or renovate any por-

tion of the Buildings for or in connection with the occupancy

thereof by Tenant or a Subtenant), as such cost is determined

as provided in Section 8.02, equals or exceeds $I,000,000, as

such amount shall be increased as provided in Section 7.02(a),

either individually or intheaggregate with other Capital

Improvements in any twelve (12) month period during the Term,

Tenant shall furnish to Landlord at least ten (I0) days before

the commencement of such Capital Improvement, the following:

(i) complete plans and specifications for

the Capital Improvement, prepared by a licensed profes-

sional engineer or a registered architect whose qualifi-

cations shall me_t with the reasonable approval of Land-

lord and, at the request of Landlord, any other drawings,

information and/or samples to which Landlord is entitled

under Article ii, all of the foregoing to be subject to
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Landlord's review and approval for substantial conformity

with the Final Plans or the Development Guidelines;

(ii) a stipulated sum or cost plus with upset

price contract, in form assignable to Landlord, made

with a reputable and responsible contractor, providing

in substance for (x) the completion of the Capital Im-

provement with reasonable diligence, subject to Unavoid-

able Delays, free and clear of all liens, encumbrances,

security agreements, interests and financing statements,

and (y) a payment and performance bond satisfying the

requirements of Section 8.04(a)(ii) hereof, or a clean

irrevocable negotiable letter of credit or other security

reasonably satisfactory to Landlord; and

(iii) an assignment to Landlord of the contract

so furnished and the bond, letter of credit or other se-

curity provided thereunder, such assignment to be duly

executedand acknowledged by Tenant and by its terms

to be effective only upon any termination of this Lease

or upon Landlord's re-entry upon the Premises or follow-

ing an Event of Default prior to the complete perfor-

mance of such contract, such assignment also to include

the benefit of all payments made on account of such con-

tract, including payments made prior to the effective

date of such assignment.

(b) Notwithstanding that the cost, as aforesaid,

of any Capital Improvement is less than $i,000,000, as such
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amount shal_ be increased as provided in Section 7.02(a),-.

tO the extent that any portion of the Capital Improvement

involves workwhich may change the appearance of the exterior

of the Buildings or may change the height, bulk or setback of

the Buildings from the height, bulk or setback existing immedi-

ately prior to the Capital Improvement, then Tenant shall

fur_ish to Landlord at least ten (10) days before the com-

mencement of the Capital ImProvement, a complete set of plans

and specifications for the Capital Improvement, prepared by

a licensed professional engineer or registered architect whose

qualifications shall meet with the reasonable approval of

Landlord, and, at Landlord's request, such other items desig-

nated in clause (i) of Section 13.02(a) hereof, all of the

foregoing to be subject to Landlord's review and approval as

provided in clause (i) of Section 13.02(a) hereof.

Section 13.03.

(a) Title to all additions, alterations, improve-

ments and replacements made to the Buildings, including, with-

out limitation, Capital Improvements, shall vest in Landlord

as provided in Section ll.08, without any obligation by Land-

lord to pay any compensation therefor to Tenant.

(b) Notwithstanding the ownership by Landlord

of the Buildings and all materials incorporated therein, ex-

cept in connection with the construction of the Buildings

pursuant to Article ii and the construction work required

for the initial occupancy of any portion of the Buildings
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by Te'nant,.-its Affiliates and/or Subtenants for the conduct

of its or their businesses, Tenant shall pay to the Govern-

mental Authority or Authorities having jurisdiction over sales

and compensating use taxes, amounts equal to the amounts of

all sales and compensating use taxes which would be payable

but for such ownership, on the materials, fixtures and equip-

ment purchased for incorporation into or work performed on

the Buildings in connection with the maintenance of and re-

pairs, Restorations, additions, alterations, improvements

and replacements to the Buildings, including, without limita-

tion, Capital Improvements. Such amounts shall be payable

at the times such sales and compensating use taxes would

be payable but for such ownership.

Section 13.04. Any disputes arising under the pro-

visions of this Article 13 shall be determined by arbitration

in accordance with Article 36.

ARTICLE l&

REQUIREMENTS OF PUBLIC AUTHORITIES AND
OF INSURANCE UNDERWRITERS AND POLICIES

Section 14.01. Tenant, at its sole cost and expense,

promptly shall comply with any and all applicable present and

future laws, rules, orders, ordinances, regulations, statutes,

requirements, codes, resolutions (but only resolutions which in

the absence of this Lease would be binding on the Premises) and

executive orders, including, but not limited to Local Law No. 5

of 1973, of New York City, as then in force, without regard to

the nature of the work required to be done, extraordinary, as

well as ordinary, and the Board of Estimate Resolution to
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the extent; if any, the same is applicable to the Premises,

of federal_ state, city, county or other Governmental Authori-

ties now existing or hereafter created, and of any and all

of their departments and bureaus, of any applicable Fire

Rating Bureau or other body exercising similar functions

(collectively, "Requirements") affecting the Premises or any

sidewalk comprising a part or in front thereof and/or any

vault in or under the same, or requiring the removal of any

encroachment, or affecting the maintenance, use or occupation

of the Premises, whether or not the same involve or require

any structural changes or additions in or to the Premises, and

without regard to whether or not such changes or additions are _-

required on account of any particular use to which the Premises,

or any part thereof, may be put_ Notwithstanding the foregoing,

Tenant shall not be required to comply with Requirements of

Landlord (other than New York City solely in its capacity as

a Governmental Authority) except as otherwise expressly pro-

vided in this Lease. Tenant also shall comply with any and

all provisions and requirements of any casualty, liability

or other insurance policy required to be carried by Tenant

under the provisions of thisLease.

Section 14.02. Tenant shall have the right to

contest the validity of any Requirements or the application

thereof at Tenant's sole cost and expense. During such con-

test, compliance with any such contestedRequirements may be

deferred by Tenant upon condition that, if Tenant is not an
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Institutiou_l Lender, before instituting any such proceed-

ings, Tenant shall furnish to Landlord a surety company
b

bond, a cash deposit or other security reasonably satisfac-

tory to Landlord, securing compliance with the contested

Requirements and payment of all interest, penalties, fines,

fees and expenses in connection therewith._ Any such pro-

ceeding instituted by Tenant shall be begun as soon as is

reasonably possible after the issuance of any such contested

matters and shall be prosecuted to final adjudication with

reasonable dispatch. Notwithstanding the foregoing, Tenant

promptly shall comply with any such Requirements and compli-

ance shall not be deferred if at any time the Premises, or

any part thereof, shall be in danger of being forfeited or

lost or if Landlord shall be in danger of being subject to

criminal and/or civil liability or penalty by reason of non-

compliance therewith. Landlord agrees that it Shall cooper-

ate with Tenant in any such contest to such extent as Tenan£

may reasonably request, it being understood, however, that

Landlord shall not be subject to any liability for the pay-

ment of any costs or expense in connection with any proceed-

ing brought by Tenant.

ARTICLE !5

EQUIPMENT

Section 15.01. Tenant shall not have the right,

power or authority to, and shallnot, remove any Equipment

from the Premises without the prior written consent of Land-
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lord, whioh consent shall not be unreasonably withheld or de-

layed, unless such Equipment is promptly replaced by Equipment

of at least equal utility and value as of the date the Equip-

ment so removed was originally installed at the Premises.

Tenant, however, without Landlord's consent, may remove Equip-

ment at any time and from time to time for repairs, cleaning

or other servicing, provided that Tenant shall return or rein-

stall same to or in the Premises with reasonable diligence.

Section 15.02. Tenant shall keep all Equipment in

good order and repair and shall replace the same when neces-

sary with items of at least equal utility and value as of the

date such Equipment was originally installed at the Premises.

ARTICLE 16

DISCHARGE OF LIENS; BONDS

Section 16.01. Except for any Mortgage, Sublease

or assignment of leases and/or rents or any security interests

in Equipment collateral to a Mortgage, and except for the ad-

ditional easements required to be granted by Tenant under the

Project OperatingAgreement, Tenant shall not create or cause

to be created any lien, encumbrance or charge upon Tenant's

leasehold estate in the Premises or any part thereof or upon

the income therefrom._Tenant shall not create or cause to

be created any lien, encumbrance or charge upon or any assets

of, or funds appropriated to, Landlord, or upon the estate,

rights or interest of Landlord in the Premises or any part

thereof as fee owner or tenant under the Master Lease.
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_ection 16.02. If any mechanic"s, laborer's or

materialman's lien at any time shall be filed against the

Premises or any part thereof or, if any public improvement

lien created or caused to be created by Tenant shall be

filed against any assets of, or funds appropriated to, Land-

lord, then Tenant, within thirty (30) days after actual notice

of the filing thereof, or such shorter period as may be re-

quired by the Mortgagee, shall cause the same to be discharged

of record by payment, deposit, bond, order of a court of com-

petent jurisdiction or otherwise. If Tenant shall fail to

cause such lien to be discharged of record within the period

aforesaid, and if such lien shall continue for an additional _

ten (i0) days after notice by Landlord to Tenant, then, in

addition to any other right or remedy, Landlord may, but

shallnot be obligated to, discharge the same of record or

Landlord sh&ll be entitled, if Landlord so elects, to compel

the prosecution of an action for the foreclosure of such

lien by the lienor and to pay the amount of the judgment in

favor of the lienor with interest, costs and allowances. Any

amount so paid by Landlord, including all costs and expenses

incurred by Landlord in connection therewith, together with

interest thereon at the Late Charge Rate, from the respective

dates of Landlord's making of the payment or incurring of

the costs and expenses, shall constitute Rental payable by

Tenant under this Lease and shall be paid by Tenant to Land-

lord on demand. Notwithstanding the foregoing provisions of
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this SectiD_ 16.02, Tenant shall not be required to discharge

of record any such lien if Tenant is in good faith contesting

the same and has furnished a cash deposit, an irrevocable let-

ter of credit or a surety bond or other such security reason-

ably satisfactory to Landlord in an amount sufficient to pay

such lien with interest and penalties.

Section 16.03. Nothing in this Lease Contained

shall be deemed or construed in any way as constituting the

consent or request of Landlord, express or implied, by in-

ference or otherwise, to any contractor, subcontractor,

laborer or materialman for the performance of any labor or

the furnishing of any materials for any specific improve-

ment, alteration to or repair of the Premises or any part

thereof, nor as giving Tenant any right_ power or authority

to contract for or permit the rendering of any services or

the furnishing of materials that would give rise to the fil-

ing of any lien against the Premises or any part thereof or

any assets of, or funds appropriated to, Landlord. Notice is

hereby given, and Tenant shall cause all Construction Agree-

ments to provide that, to the extent enforceable under New York

law, Landlord shall not be liable for any work performed or

to be performed at the Premises for Tenant or any Subtenant

or for any materials furnished or to be furnished at the Prem-

ises for any of the foregoing, and that no mechanic's or other

lien for such work or materials shall attach to or affect the

estate or interest of Landlord in and to the Premises or any
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part thereof, or any assets of, or funds appropriated to,

Landlord.

Section 16.04. Tenant shall have no power to do

any act or make any contract which may create or be the

foundation for any lien, mortgage or other encumbrance upon

the estate or assets of, or funds appropriated to, Landlord,

or any interest of Landlord in the Premises as fee owner

thereof or tenant under the Master Lease, but nothing con-

tained in this Section 16.04 shall affect Tenant's right to

let contracts for the construction of, and Restorations, Cap-

ital Improvements or other alterations, repairs, replacements

or additions to, the Premises in accordance with the applicable

provisions of this Lease.

ARTICLE 17

NO REPRESENTATIONS BY LANDLORD

Section 17.01. Tenant acknowledges that Tenant

is fully familiar with the Premises, the physical condition

thereof and the items set forth in Exhibit "B". Subject to

Landlord's obligations under Article 26 hereof, Tenant ac-

cepts the Premises in the existing condition and state of

repair, and Tenant agrees that, except as otherwise express-

ly set forth in this Lease, no representations, statements,

or warranties, express or implied, have been made by or on

behalf of Landlord in respect of the Premises, the status of

title thereof, the physical condition thereof, the "zoning or

other laws, regulations, rules and orders applicable there-
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to, Taxes,L[or the use that may be made of the Premises, that

Tenant has relied on no such representations, statements or

warranties, and that Landlord shall in no event whatsoever

be liable for any latent or patent •defects in the Premises.

Section 17.02. Tenant agrees that, except as other-

wise expressly set forth in this Lease, no representations,

statements or warranties, express or implied, have been made

by or on behalf of Landlord with respect to the laws applica-

ble to this transaction, Landlord or the Premises, that Tenant

has relied on no such representations, statements or warran-

ties and that Landlord shall not in any event whatsoever be

liable by reason of any claim of representation or misrepre-

sentation or breach of warranty with respect thereto. The

foregoing shall not affect Tenant's rights or remedies with

respect to any opinion letter given to Tenant by Landlord's

counsel.

Section 17.03. Landlord will deliver possession

of the Premises on the Commencement Date vacant and free of

occupants and tenancies, other than those permitted or created

by Tenant.

ARTICLE 18

LANDLORD NOT LIABLE FOR INJURY OR DAMAGE_ ETC.

Section 18.01. Landlord shall not in any event

whatsoever be liabie for any injury or damage to Tenant or to

any other Person happeDing on, in or about the Premises and

its appurtenances, nor for any injury or damage to the Prem-
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ises or t_any property belonging to Tenant or any other Per-

son which may be caused by any fire or breakage, or by the

use, misuse or abuse of the Buildings (including, but not

limited to, any of the common areas within the Buildings,

Equipment, elevators, hatches, openings, installations, stair-

ways, hallways, or other common facilities), or the streets

or sidewalk area within the Premises or which mayarise from

any other cause whatsoever, unless causedby the negligence

or wrongful act of Landlord, its officers, agents, employees

or licensees.

Section 18.02. Landlord shall not be liable to

Tenant or to any other Person for any failure of water sup-

ply, gas or electric current, nor for any injury or damage

to any property of Tenant or of any other Person or to the

Premises caused by or resulting from gasoline, oil, steam,

gas, electricity, or hurricane, tornado, flood, wind or sim-

ilar storms or disturbances, or water, rain or snow which may

leak or flow from the street, sewer, gas mains or subsurface

area or from any part of the Premises, or leak@ge of gasoline

or oil from pipes, appliances, sewer or plumbing works t_ere-

in, or from any other place, nor for interference with light
o

or other incorporeal hereditaments by anybody, or caused by

any public or quasi-public work, unless any of the foregoing

results from the negligence or wrongfu! act of Landlord, its

officers, agents, employees or licensees. Nothing contained
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herein sh_ affect, limit, modify or expand Landlord's obli-

gations or liabilities under Article 26.

ARTICLE 19

INDEMNLFICATION OF LANDLORD

Section 19.01. Tenant shall not do or permit any

act or thing to be done upon the Premises which may subject

Landlord to any liability or responsibility for injury or dam-

age to persons or property, or to any liability by reason of

any violation of law or of a legal requirement of any Govern-

mental Authority, and Tenant shall exercise such control over

the Premises so as to fully protect Landlord against any such

liability. Tenant shall indemnify and save Landlord harm-

less from and against any and all liabilities, suits, obliga-

tions, fines, damages, penalties, claims, costs, charges and

expenses, including, without limitation, reasonable engineers',

architects' and attorneys' fees and disbursements, which may

be imposed upon or incurred by or asserted against Landlord

by reason of any of the following occurring during the Term,

unless caused by the negligence or wrongful act of Landlord

or-its officers, agents, employees or licensees:

(a) construction of the Buildings or any other work

or thing done in, on or about the Premises or any part thereof;

(b) any use, non-use, possession, occupation, al-

teration, repair, condition, operation, maintenance or manage-

ment of the Premises or any part thereof or of any sidewalk,

curb or vault adjacent thereto;
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(c) any act or failure to act on the part of Ten-

ant or any Subtenant or any of its or their respective offi-

cers, agents, employees or licensees;

(d) any accident, injury (including death at any

time resulting therefrom) or damage to any Person or property

occurring in, on or about the Premises or any part thereof or

in, on or about any sidewalk, curb or vault adjacent thereto;

(e) any failure on the part of Tenant to pay Rental

or to perform or comply with any of the covenants, agreements,

terms or conditions contained in this Lease, in the Escrow

Agreement, the Pledge Agent Agreement or any agreement pursu-

ant to which Tenant pledges or purports to pledge Acceptable

Securities to Landlord pursuant to this Lease, on Tenant's part

to be performed or complied with and the proper exercise by Land-

lord of any remedy provided in this Lease with respect thereto;

(f) any lien or claim which may be alleged to have

arisen against or on thePremises, or any lien or claim which

may be alleged to have arisen out of this Lease and created or

permitted to be created by Tenant against any assets-of, or

funds appropriated to, Landlordunder the laws of the State of

New York or of any other Governmental Authority or any liability

which may be asserted against Landlord with respect thereto.

(g) any failure on the part of Tenant to keep, ob-

serve or perform any of the terms, covenants, agreements,

provisions, conditions or limitations contained in the Con-

struction Agreements, Subleases or other contracts and agree-
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ments affecting the Premises, on Tenant's part to be kept,

observed or performed;

(h) any act or failure to act on the part of Tenant

with respect to its obligations under the Port Authority Ease-

ment Agreement or in connection with its construction, ownership,

use and operation of the Premises which results in a default

by Landlord under the Port Authority Easement Agreement in its

capacity as fee owner ana as the tenant under the Master Lease;

(i) any tax attributable to the execution, deliv-

ery or recording of this Lease;

(j) any contest permitted pursuant to the provi-

sions of Articles 4, 14 _nd 28;

(k) any failure on the part of a pledgor under a

pledge agreement, pursuant to which such pledgor pledges or

purports to pledge Acceptable Securities on behalf of Tenant

to Landlord as security for Tenant's obligations under this

Lease, to comply with any of the terms, covenants, agreements

or conditions contained therein on.such pledgor's part to be

kept, observed or performed; or

(I) any claim for brokerage commissions, fees or

other compensation by any Person who shall allege to have acted

or dealt with Tenant in connection with this transaction.

Section 19.02. The obligations of Tenant under

this Article 19 shall not be affected in any way by the ab-

sence in any case of covering insurance or by the failure or

refusal of any insurance carrier to perform any obligation
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on its path[ Under insurance policies affecting the Premises.

Section 19.03. If any claim, action or proceeding

is made or brought against Landlord against which Landlord is

indemnified pursuant to Section 19.01 hereof, then, upon de-

mand by Landlord, Tenant, at its sole cost and expense, shall

resist or defend such cla{m, action or proceeding in Landlord's

name, if necessary, by the attorneys for Tenant's insurance car-

rier (if such claim, action or proceeding is covered by insur-

ance), otherwise by such attorneys as Landlord shall approve,

which approval shall not be unreasonably withheld or delayed.

The foregoing notwithstanding, Landlord may engage its own attor-

neys to defend it or to assist in its defense and Tenant shall

pay the reasonable fees and disbursements of such attorneys.

Section 19.04. The provisions of this Article 19

shall survive the Expiration Date with respect to any lia-

bility, suit, obligation, fine, damage, penalty, claim, cost,

charge or expense arising out of or in connection with any ac-

tion or failure to take action or any other matter occurring

prior to the Expiration Date.

Section 19.05. Nothing contained in this Article

19 shall affect, limit, modify or expand Landlord's obligations

or liabilities under Article 26.

ARTICLE 20

RIGHT OF INSPECTION

Section 20.01. Tenant shall permit Landlord and Land-

lord's agents or representatives to enter the Premises at all
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reasonab!e times (subject to the reasonable requirements of

Tenant as to any portion of the Premises which Tenant is itself

occupying, and of any Subtenant as to any portion of the Prem-

ises which the Subtenant in question is occupying) for the

purpose of (a) inspecting the Premises, (b) determining whether

or not Tenant is in compliance with its obligations hereunder,

and/or (c) in the case of an emergency (i.e., a condition pre-

senting imminent danger to the health or safety of persons or

to property), or following an Event of Default, making any

necessary repairs to the Premises and/or performing any work

therein, provided that in the case of an emergency Landlord

shall make a reasonable attempt to communicate with Tenant

or any Subtenant of all or substantially all of the Buildings

to alert Tenant and such Subtenant to the necessary repair.

Section 20.02. Nothing in this Article 20 or else-

where in this Lease shall imply any duty upon the part of Land-

lord to do any work, except as otherwise expressly provided

in Article 26 hereof, and performance of any work by Landlord

shall not constitute a waiver of Tenant's default in failing

to perform the same. Landlord, _uring the progress of any

such work, may keep and store at the Premises, subject to the

reasonable requirements of Subtenants, all necessary materials,

tools, supplies and equipment. Landlord shall not be liable

for inconvenience, annoyance, disturbance, loss of business or

other damage of Tenant or any Subtenant by reason of making

such repairs or the performance of any such work, or on ac-
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count of bKinging materials, tools, supplies and equipment

into the Premises during the course thereof and the obliga-

tions of Tenant under this Lease shall not be affected thereby.

To the extent that Landlord undertakes such work or repairs

and such work or repairs shall require interruption of any

services to or access of a Subtenant or the entry into any

space covered by a Sublease, such work or repairs shall be

commenced and completed with reasonable diligence, subject

to Unavoidable Delays, and in such a manner as not to unrea-

sonably interfere with the conduct of business in such space.

ARTICLE21

EACH PARTY'S RIGHT TO PERFORM
THE OTHER PARTY'S COVENANTS

Section 21.01. If there shall be an Event of De-

fault under thisLease, then Landlord, without waiving or

releasing Tenant from any obligation of Tenant contained in

this Lease, may (but shall be under no obligation to) per-

form such obligations on Tenant's behalf.

Section 21.02. All sums paid by Landlord and all

costs and expenses incurred by Landlord in connectionwith

the performance of any such obligation, together with inter-

est thereon at the Late Charge Rate from the respective dates

of Landlord's making of each such payment or incurring of each

suchsum, cost, expense, charge, payment or deposit until the

date of actual repayment to Landlord, shall be paid by Tenant

to Landlord on demand. Any payment or performance by Landlord

pursuant to.the foregoing provisions of this Article 21 shall
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not be nom-be deemed to be a waiver or release of breach or

default of Tenant with respect thereto or of the right of Land-

lord to terminate this Lease, institute summary proceedings

and/or take such other action as may be permissible hereunder

if an Event of Default by Tenant shall have occurred. Land-

lord shall not be limited in the proof of any damages which

Landlord may claim against Tenant arising out of or by reason

of Tenant's failure to provide and keep insurance in force as

aforesaid to the amount of the insurance .premium or premiums

not paid, but Landlordalso shall be entitled to recover, as

damages for such breach, the uninsured amount of any loss and

damage and the costs and expenses of suit, including, without

limitation, reasonable attorneys' fees and disbursements, suf-

fered or incurred by reason of damage to or destruction of

the Premises which damage or destruction was required to be

insured against hereunder.

Section 21.03. Tenant, together with the tenants under

the other Severance Leases, acting through the Management Com-

mittee, shall have the right of self-help provided in Section

6.03(g) of the Project Operating Agreement if Landlord shall have

failed to makepayments required to be made by it pursuant to the

Civic Facilities Construction Agreement or the Civic Facilities

Maintenance Agreement to the contractor thereunder, or, subject

to the provisions of Sections 26.02(e) and 26.08 hereof, if Land-

lord shall have failed to observe or perform its obligations under

Section 26.02 to operate, maintain and repair the Civic Facilities.
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ARTICLE 22

NO ABATEMENT OF RENTAL

Except as may be otherwise expressly provided in

this Lease and in Sections 6.03(g) and 17.03 of the Project

Operating Agreement, there shall be no abatement, diminution

or reduction of Rental payable by Tenant hereunder or of the

other obligations of Tenant hereunder under any circumstances.

ARTICLE 23

PERMITTED USE; NO UNLAWFUL OCCUPANCY;
OPERATION OF THE PREMISES

Section 23.01. Subject to the provisions of law

and this Lease, Tenant shall occupy the Premises in accor-

dance with the Certificates of Occupancy for the Premises in

effect from time to timeduring theTerm, and in accordance

with Section 23.04 hereof, and for no other use or purpose.

Section 23.02. Tenant shall not use or occupy the

Premises or any part thereof, or permi_ or suffer the Premises

or any part thereof to be used or occupied, without the prior
s

written consent of the Mayor of New York City as a trading

floor or headquarter facilities for the New York Stock Ex-

change or for any purpose whatsoever by the Federal Reserve

Bank of New York, nor shall it use or occupy, or suffer the

Premises or any part thereof to be used or occupied for any

unlawful business, use or purpose, or in such manner as to

constitute in law or in equity a nuisance of any kind (pub-

lic or private), or for any dangerous or noxious trade or

business, or for any purpose or in any way in violation of
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the Certificates of Occupancy for the Premises in effect from

time to time during the Term or of any Requirements (not in-

cluding Requirements of Landlord, other than New York City,

except as otherwise expressly provided in this Lease), or

which may make void or voidable any insurance then in force

on the Premises. Tenant shall take, immediately upon the

discovery of any such prohibited use, all necessary steps,

legal and equitable, to compel the discontinuance of such

use and Tenant shall exercise all of its rights and reme-

dies against any Subtenants responsible for such use.

Section 23.03. Tenant shall not suffer Or permit

the Premises or any portion thereof to be used by the public

without restriction or in such manner as might reasonably

tend to impair title tothe Premises or any portion thereof,

or in such manner as might reasonably make possible a claim

or claims of adverse usage or adverse possession by the pub-

!ic, as such, or of implied dedication of the Premises or

any portion thereof, and in furtherance thereof, Tenant shall

have the right to close any or all of the public areas of the

Premises to the public for one (1) day in each calendar year,

such day to be a holiday observed by both the State of New

York and the federal government. Notwithstanding the forego-

ing, and except for such closing, Tenant shall provide pedes-

trian circulation through the Premises in accordance with

Paragraph 3(D) of the Development Guidelines.
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Section 23.04. Tenant shall use the Premises for

those uses permitted under district C-6 plus Use Group i_ of

the Zoning Resolution, subject to the following limitations:

(i) Not more than one million two hundred

eighteen thousand (1,218,000) Net Rentable Square Feet of

space in the Buildings shall be used for office space, other

than space used for office uses which under the Zoning Reso-

lution are considered retail uses, which shall be deemed space

used for Retail uses for purposes of clause (ii) of this Sec-

tion 23.04 and Section 3.05.

(ii) Not more than ten thousand (i0,000) Net

Rentable Square Feet of space in the Buildings (the "Retail

Use Allocation") shall be used for Retail uses unless other-

wise agreed to in writing by the Mayor of New York City, pro-

vided that, upon certification by the Chairman of the City

Planning Commission pursuant to the Board of Estimate Resolu-

tion, an additional fifty-nine thousand (59,000) Net Rentable

Square Feet of space in the Buildings (the "Additional Retail

Use Allocation") may be used for the Retail uses specified in

such Resolution subject, however, to the conditions set forth

in paragraphs numbered 1 through 7, inclusive, of such Resolu-

tion being satisfied at the Parcels, it being understood and

acknowledged by Tenant that Tenant's right to all or any por-

tion of the Additional Retail Use Allocaiion hereunder may not

arise or may otherwise be adversely affected if such conditions

are not so satisffed.
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..... (iii) Neither the Premises, nor any part there-

of, shall be used, without the prior consent of Landlord, for

any purpose which would require a "special permit" as such

term is defined in the Zoning Resolution, provided, however,

that a use by Tenant if Tenant is itself occupying any portion

of the Premises or any Subtenant, the assignees of such Subten

ant's interest in its Sublease and the subtenants of any of

the foregoing may be continued by Tenant or such Subtenant,

the assignees of such Subtenant's interest in its Sublease

and the Subtenants of any of the foregoing if such use was

permitted without a special permit at the time such use com-

menced, and notwithstanding that such use may have been in-

terrupted temporarily by any Capital Improvement, Restoration

or repair whether undertaken in connection with a casualty

or taking or otherwise. Nothing contained in this Section

23.04 shal! limit or modify Tenant's right and obligation

pursuant to the provisions of Articles 8 and 9 to Restore

the Premises following any casualty or taking.

Section 23.05. The Premises shall be operated in

accordance with the Development Guidelines, including, with-

out limitation, Paragraphs 3 and 6 thereof.

ARTICLE 24

EVENTS OF DEFAULT, CONDITIONAL LIMITATIONS,
REMEDIES, ETC.

Section 24.01. Each of the following events shall

be an "Event of Default" hereunder:
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(a) if Tenant shall fail to pay any installment
of Base Renh, Retail Rent, Other Rent, Payments in Lieu_ of
Taxes, Substitute PILOT or Percentage Rent, or any part
thereof, when the same shall become due and payable, except
that for the first such Default in any calendar year Tenant
shall be entitled to notice thereof from Landlord and a period
of ten (i0) days after such notice to cure such Default;

(b) if Tenant shall fail to make any other payment
of Rental required to be paid by Tenant hereunder, for a perio6
of ten (i0) days after notice thereof from Landlord to Tenant;

(c) if Tenant shall fail to observe or perform one
or more of the other terms, conditions, covenants or agree-
ments of this Lease and such failure shall continue for a pe-
riod of thirty (30) days after written notice thereof by Land-
lord to Tenant specifying such failure (unless such failure
requires work to be performed, acts to be done, or conditi-ons
to be removed which cannot either by their nature or by rea-
son of Unavoidable Delays reasonably be performed, done or
removed, as the case may be, within such thirty (30) day pe-
riod, in'which case no Event of Default shall be deemed to
exist as long as Tenant shall have commenced curing the same
within such thirty" (30) day period and shall prosecute the
same to completion with reasonable diligence, subject to
Unavoidable Delays);

(d) except as otherwise expressly provided in Sec-
tion ll.06(a), if Tenant shall fail to substantially complete
construction of the Buildings by the Scheduled Completion Date;

(e) to the extent permitted by law, if Tenant,
or Guarantor (for as long as the Guaranty remains in force),
shall admit, in writing, that it is unable to pay its debts
as such debts become due;

(f) to the extent permitted by law, if Tenant,
or Guarantor (for as long as the Suaranty remains in force),

shall make an assignment for the benefit of creditors; /
/

(g) to the extent permitted by law, if Tenant, /.
or Guarantor (for as long as the Guaranty remains in force),
shall file a voluntary petition under Title ii of the United
States Code or if such petition is filed against either,
and an order for relief is entered, or if either shall file
any petition or answer seeking, consenting to or acquiescing
in any reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar relief under present or
any future federal bankruptcy code or any other present or
future applicable federal, state or other statute or law, or

shall seek or consent to or acquiesce in or suffer the ap-
pointment of any trustee, rece!ver, custodian, assignee, se"
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questrato_, liquidator or other similar official of Tenant
or GuarantOr, or of all or any substantial part of their prop-
erties or of the Premises or any interest therein of Tenant
or Guarantor, or if Tenant, or Guarantor (for as long as the
Guaranty remains in force), shall take any corporate action
in furtherance of any action described in Section 24.01(e),
(f) or (g) hereof;

(h) to the extent permitted by law, if within sixty
(60) days after the commencement of any proceeding against
Tenant, or against Guarantor (for as long as the Guaranty re-
mains in force), seeking any reorganizatlon, arrangement, com-
position, readjustment, liquidation, dissolution or similar
relief under the present or any future federal bankruptcy
code or any other present or future applicable federal, state
or other statute or law, such proceeding shall not have been
dismissed, or if, within one hundred twenty (120) days after
the appointment, without the consent or acquiescence of Tenant
or Guarantor, of any trustee, receiver, custodian, assignee,
sequestrator, liquidator or other similar official of Tenant
.or Guarantor or of all or any substantial part of their prop-
erties or of the Premises or any interest therein of Tenant
or Guarantor, such appointment shall not have been vacated
or stayed on appeal or otherwise, or if, within one hundred
twenty (120) days after the expiration of any_such stay,
such appointment shall not have been vacated;

(i) if Tenant shall abandon the Premises or any
substantial portion thereof;

(j) if this Lease or the estate of Tenant here-
under shall be assigned, subleased, transferred, mortgaged
or encumbered without compliance with the provisions of this
Lease applicable thereto and such transaction shall not be
made to comply or voided ab initio within thirty (30) days
after notice thereof from--Landlord to Tenant;

(k) if a levy under execution or attachment shali
be made against Tenant or its interest in the Premises or
any part thereof and such execution or attachment shall not
be vacated or removed by court order, bonding or otherwise
within a period of one hundred twenty (120.) days;

(i) if.at any time during which the Guaranty remain_
in force, Guarantor shall be in default under the Guaranty be-
yond the applicable grace periods, if any, provided therein;

(m) if Olympia & York Battery Park Company shall
fail to observe or perform one or more of the terms, condi-
tions, covenant's or agreements on {ts part to be observed
or performed under that certain agreement known as the Westway
Costs Agreement, dated as of the date hereof, between Land-
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lord and Qlympia & York Battery Park Company and such fail-
ure shall continue for a period of thirty (36)days after
written notice thereof by Landlord to Olympia & York Battery
Park Company and Tenant (if Tenant is a Person other than
Olympia & York Battery Park Company) specifying such failure
(unless such failure requires work to be performed, acts
to be done or conditions to be removed which cannot either

by their nature or by reason of Unavoidable Delays reasonably
be performed, done or removed, as the case may be, within
such thirty (30) day period, in which case no default shall
be deemed to exist as long as Olympia & York Battery Park
Company shall have commenced curing the same within such
thirty (30) day period and shall prosecute the same to com-
pletion with reasonable diligence, subject to Unavoidable
Delays), provided that the provisions of this Section 24.01
(m) shall be void and of no force or effect from and after
the date that the Cross-Default Provisions are rendered of

no force or effect pursuant to Section 42.04;

(n) if the Management Committee pursuant to Sec-
tion 6.03(f) or 17.01 of the Project Operating Agreement
or Tenant pursuant to Section 17.02 of the Project Operating
Agreement shall have elected to assume the obligations of _
Landlord under Article 26 of this Lease to operate, maintain,
repair and Restore any portion or portions of the Civic Fa-
cilities consisting of the Pedestrian Bridges, the plaza
or esplanade, and if Tenant shall fail to perform such obliga-
tions in accordance with the applicable provisions of the
Project Operating Agreement and such failure shall continue
for a period of thirty (30) days after written notice thereof
from Landlord to Tenant specifying such failure (unless such
failure requires work to be performed, acts to be done, or
conditionsto be removed which cannot either by their nature
or by reason of Unavoidable Delays reasonably be performed,
done or removed, as the case may be, within such thirty (30)
day period, in which case no Event of Defaultshall be deemed
to exist as long as Tenant shall have commenced curing the
same within such thirty (30) day period and shall prosecute
the same to completion with reasonable diligence, subject
to Unavoidable Delays); or

(o) if the Management Committee pursuant to Sect
tions 17.01 and 17.04 of the Project Operating Agreement shall
exercise the right to patrol a Pedestrian Bridge, and shall
violate the restrictions with respect to the manner of patrol-
ling set forth in Section 17.04 of the Project Operating Agree _
ment, and shall continue such violation for a period of thirty
(30) days after written notice thereof from Landlord to Tenant
specifying such violation.
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•Section 24.02. If an Event of Default shall occur,

Landlord may elect to proceed by appropriate judicial pro-

ceedings, either at law or in equity, to enforce the perfor-

mance or observance by Tenant of the applicable provisions

of this Lease and/or to recover damages for breach thereof.

Section 24.03.

(a) If any Event of Default (i) described in Sec-
tion 24.01(e), (f), (g) or (h) hereof shall occur, or (ii)
described in Section 24.01(c), (d), (i), (j), (k), (I), (m),
(n) or (o) shall occur and Landlord, at any time thereafter,
at its option, gives written notice to Tenant stating that
this Lease and the Term shall expire and terminate on the date
specified in such notice, which date.shall be not less than
ten (I0) days after the giving of such notice, and if, on
the date specified in such notice, Tenant shall have failed
to cure the Default which was the basis for the Event of
Default, then this Lease and the Term and all rights of Ten-
ant under this Lease shall expire and terminate as if the
date on which the Event of Default described in clause (i)
above occurred or the date specified in the notice given
pursuant to clause (ii) above, as the case may be, were the
date herein definitely fixed for the expiration of the Term
and Tenant immediately shall quit and surrender the Premises.
Anything contained herein to the contrary notwithstanding,
if such termination shall be stayed by order of any court
having jurisdiction over any proceeding described in Section
24.01(g) or (h) hereof, or by federal or state statute, then,
following the expiration of any suc_ stay, or if the trustee
appointed in any such proceeding, Tenant or Tenant as debtor-
in-possession shall fail to assume Tenant's obligations un-
der this Lease within the period prescribed therefor by law
or within one hundred twenty (120) days after entry of the
order for relief or as may be allowed by the court, or if
said trustee, Tenant or Tenant as debtor-in-possession shall
fail to provide adequate protection of Landlord's right, title
and interest in and to the Premises or adequate assurance of
the complete and continuous future performance of Tenant's
obligations under this Lease as provided in Section 24.16
_ereof, Landlord, to the extent permitted by law or by leave
of the court having jurisdiction over such proceeding, shall
have the right, at its election, to terminate this Lease on
five (5) days' notice to Tenant, Tenant as debtor-in-posses-
sion or said trustee and upon the expiration of said five (5)
day period this Lease shall cease and expire as aforesaid and
Tenant, Tenant as debtor-in-possession and/or said trustee
shall immediately quit and surrender the Premises as aforesaid.
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°{b) If an Event of Default described in Section
24.01(a) or (b) shall occur, or this Lease shall be terminated
as provided in Section 24.03(a), Landlord, without notice, may
dispossessTenant by summary proceedings or otherwise.

Section 24.04. If this Lease shall be terminated

as provided in Section 24.03(a) and/or Tenant shall be dis-

possessed by summary proceedings or otherwise as provided in

Section 24.03(b),

(a) Tenant shall pay to Landlord all Rental pay-
able by Tenant under this Lease to the date upon which this
Lease and the Term shall have expired and come to an end or
to the date of re-entry upon the Premises by Landlord, as
the case may be;

(b) Landlord may complete all construction re-
quired to be performed by Tenant hereunder and may repair
and alter the Premises in such manner as Landlord may deem
necessary or advisable without relieving Tenant of any lia-
bility under this Lease or otherwise affecting any such lia-
bility, and/or let or relet the Premises or any parts there-
of for the whole or any part of the remainder of the Term or
for a longer period, in Landlord's name or as agent of Ten-
ant, and out of any rent and other sums collected or re-
ceived as a result of such reletting Landlord shall: (i)
first, pay to itself the reasonable cost and expense of ter-
minating this Lease, re-entering, retaking, repossessing,
completing construction of and repairing and/or altering the
Premises, or any part thereof, and the reasonable cost and
expense of removing all persons and property therefrom, in-
cluding in such costs reasonable brokerage commissions, legal
expenses and attorneys' fees and disbursements, (ii) second,
pay to itself the reasonable cost and expense sustained in
securing any new tenants and other occupants, including in
such costs reasonable brokerage commissions, legal expenses
and attorneys' fees and disbursements and other expenses of
preparing the Premises for reletting, and, if Landlord shall
maintain and operate the Premises, the cost and expense of
operating and maintaining the Premises, and (iii) third, pay
to itself any balance remaining on account of the liability
of Tenant to Landlord. Landlord in no way shall be respon-
sible or liable for any failure to relet the Premises or any
part thereof, or for any failure to collect any rent due
on any such reletting, and no such failure to re!et or to
collect rent shall operate to relieve Tenant of any liability
under this Lease or to otherwise affect any such liability;
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(_) Tenant shall be liable for and shall pay to
Landlord, _s damages, any deficiency ("Deficiency") between
the Rental reserved in this Lease for the period which other-
wise wouldhave constituted the unexpired portion of the Term
and the net amount, if any, of rents collected under any re-
letting effected pursuant to the provisions of Section 24.04(b)
for any part of such period (after deducting from the rents
collected under any such reletting all of the payments to Land-
lord described in Section 24.04(b) hereof); any such Deficiency
shall be paid in installments by Tenant on the days specified
in this Lease for payment of installments of Rental, and Land-
lord shall be entitled to recover from Tenant each Deficiency
installment as the same shall arise, and no suit to collect
the amount of the Deficiency for any installment period shall
prejudice Landlord's right to collect the Deficiency for any
subsequent installment period by a similar proceeding; and

(d) whether or not Landlord shall have collected
any Deficiency installments as aforesaid, Landlord shall be
entitled to recover from Tenant, and Tenant shall pay to Land-
lord, on demand, in lieu of any further Deficiencies, as and _
for liquidated and agreed final damages (it being agreed that
it would be impracticable or extremely difficult to fix the
actual damage), a sum equal to the amount by which the Rental
reserved in this Lease for the period which otherwise would
have constituted the unexpired portion of the Term exceeds
the then fair and reasonable rental value of the Premises
for the same period, both discounted to present worth at
the rate of four percent (4%) per annum less the aggregate
amount of Deficiencies theretofore collected by Landlord
pursuant to the provisions of Section 24.04(c) for the same
period; it being agreed that before presentation of proof of
such liquidated damages to any court, commission or tribunal,
if the Premises, or any substantial part thereof, shall have
been relet by Landlord for the period which otherwise would
have constituted the unexpired portion of the Term, or any
part thereof, the amount of rent reserved upon such re!erring
shall be deemed, prima facie, to be the fair and reasonable
rental value for the part or the whole of the Premises so
relet during the term of the reletting.

Section 24.05. No termination of thisLease pur-

suant to Section 24.03(a) or (b) hereof, and no taking pos-

session of and/or reletting the Premises, or any part there-

of, pursuant to Sections 24.03(b) and 24.04(b), shall re-

lieve Tenant of its liabilities and obligations hereunder,

nor relieve Guarantor of any obligation under the Guaranty
/
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except as specifically provided therein, all of which shall

survive such expiration, termination, repossession or relet-

ting except as otherwise specifically provided.

Section 24.06. To the extent not prohibited by

law, Tenant hereby waives and releases all rights now or here-

after conferred by statute or otherwise which would have the

effect of limiting or modifying any of the provisions of this

Article 24. Tenant shall execute, acknowledge and deliver
r

any instruments which Landlord may request, whether before

or after the occurrence of an Event of Default, evidencing

such waiver or release.

Section 24.07. The Rental payable by Tenant here-

under and each and every installment thereof, and all rea-

sonable costs (excluding attorneys' fees and disbursements)

and other expenses which may be incurred by Landlord in en-

forcing the provisions of this Lease or on account of any

delinquency of Tenant in carrying out the provisions of this

Lease shall be and they hereby are declared to constitute a

valid lien upon the interest of Tenant in this Lease and in

the Premises.

Section 24.08. Suitor suits for the recovery of

damages, or for a sum equal to any installment or install-

ments of Rental payable hereunder or any Deficiencies or

other sums payable by Tenant to Landlord pursuant to this

Article 24, may be brought by Landlord from time to time at

Landlord's election, and nothing herein contained shall be
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deemed to .require Landlord to await the date whereon this

Lease or the Term would have expired had there been no Event

of Default by Tenant and termination.

Section 24.09. Nothing contained in this Article

24 shall limit or prejudice the right of Landlord to prove

and obtain as liquidated damages in any bankruptcy, insol-

vency, receivership, reorganization or dissolution proceed-

ing an amount equal to the maximum allowed by a statute or

rule of law governing such proceeding and in effect at the

time when such damages are to be proved, whether or not such

amount shall be greater than, equal to or less than the

amount of the damages referred to in any of the preceding

Sections of this Article 24.

Section 24.10. No receipt of moneys byLandlord

from Tenant or Guarantor after the termination of this

Lease, or after the giving of anynotice of the termination

of this Lease (unless such receipt curesthe Event of Default

which was the basis for the notice), shall reinstate, continue

or extend the Ter_ or affect any notice theretofore given to

Tenant, or operate as a waiver of the right of Landlord to

enforce the payment of Rental payable by Tenant hereunder

or thereafter falling due, or operate as a waiver of the

right of Landlord to recover possession of the Premises by

proper remedy, except as herein otherwise expressly provided,

it being'agreed that after the service of notice to terminate

this Lease or the commencement of any suit or summary proceed-
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ings, or after a final order or judgment for the possession

of the Premises, Landlord may demand, receive and collect

any moneys due or thereafter falling due without in any manner

a_fect:. _n_ such notice, proceeding, order, suit or juogmen_,"

all such moneys collected being deemed payments on account

of the use and occupation of the Premises or, at the election

of Landlord, on accdunt of Tenant's liability hereunder.

Section 24.!1. Except as otherwise expressly pro-

vided herein or as prohibited by applicable law, Tenant hereby

expressly waives the service of any notice of intention to

re-enter Drovided for in any statute, or of the institution

of legal proceedings to that end, and Tenant, for and on

beha_ _ _._ of itself and all persons claiming through or under

Tenant, also waives any and all right of redemption provided

by any law or statute now in force or hereafter enacted or

ctherwlse, or re-entry or repossession or to restore the

operation of this Lease in case Tenant shall be dispossessed

by a judgment or by warrant cf any court or judge or in case

cf re-entry or repossession by Landlord or in case of any ex-

piration or termination of this Lease, and Landlord and Tenant

waive and shall waive trial by jury in any action, proceeding

or counterc!a!m brought by either of the parties hereto against

the other on any matter whatsoever arising out of or in any

way connected with _his Lease, the relationship of Landlord

and Tenant, Tenant's use or occupancy of the Premises, or

any claim of injury or damage. The terms "enter", "re-enter",
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"entry" or "re-entry" ed in th_. , as us _s Lease are not restricted

to their technical legal meaning.

Section 24.12. No failure by either party to insist

upon the strict performance by the o_h_r party of any covenant

agreement, term or condition of this Lease or to exercise any

right or remedy conseauent upon a breach thereof, and no pay-

ment or acceptance o _ full or partial Rental during the con-

tinuance of any such breach, shall constitute a waiver of any

such breach or of such covenant, agreement, term or condition.

No covenant, agreement, term or condition of this Lease to

be performed or complied with by either party, and no breach

thereof, shall be waived, altered or modified except by a

_..tten instrument executed by the other party. No waiver

of any_ breach shaII.__ _:-_zect"or alter this Lease, but each and

every covenant, agreement, term and condition of this Lease

shall continue in full force and =ffect with respect to any

other then existina or subsequent breach thereof.

See-ion 2&.._.._ Subject to Sectlons_ _3_.0"_ and

43.82, in the event of any breach or threatened breach by

eicher DarZy of any of the covenants, agreements, terms or

conditions contained in this Lease, the other party shall be

entiCied to enjoin such breach or threatened breach and shall

have the right to invoke any rights and remedies allowed at

law or in equity or by statute or otherwise as though re-

entry., summary, proceedings, ind othe-_ remedies were not pro-

vided for _n this Lease.
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Section 24.14. Subject to Sections 43.01 and

43.02, each right and remedy of Landlord and Tenant provided

. " _ be cumulative and shall be in _d-_o_ in this Lease sha_

dition to every other right or remedy provided for in this

Lease or now or hereafter existing at law or in equity or by

statute or otherwise, and the exercise or beginning of the

exercise by a party Of any one or more of the rights or reme-

dies provided for in this Lease or now or hereafter existing

at law or in equity or by statute or otherwise shall not pre-

clude the simultaneous or later exercise by such party of any

or all other rights or remedies provided for in this Lease or

now or hereafter existing at law or in equity or by statute

or otherwise.

Section 24.15. A party (the "Defaulting Party")

shall pay to the other party (the "Non-Defaulting Party") all

costs and expenses, inc_ua_ng,_"{ without limitatlon,_ reason-

able _crn_vs'-___ fees and disbursements, incurred by the Non-

Defau_t__c__n_ Party_ in any. action or proceedina, to which the

Non-Defaulting Party may be made a party arising by reason

of any =-ct or omission, of the Defaulting Party which is

n___igent, wrongful or which is a Default under this Lease.

Section 24.16.

(a) if an order for relief is entered or if a

stay of proceeding or other acts becomes effective in favor

of Landlord or Landlord's interest in this Lease in any pro-

ceeding which is commenced by or against Landlord under the
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present or any future federal bankruptcy code or any other

present or future applicable federal, state or other statute

or law, Tenant shall be entitled to invoke anyand all rights

and remedies available to it under such bankruptcy code, stat-

ute, law or this Lease.

(b) If an order for relief is entered or if a stay

of proceeding or other acts becomes effective in favor of Ten-

ant, Guarantor or Tenant's interest in this Lease, in any pro-

ceeding which is commenced by or against Tenant or Guarantor,

under the present or any future federal bankruptcy code or

any other present or future applicable federal, state or other

statute or law, Landlord shallbe entitled to invoke any and

allri"_ . .cn.s and remedies available to it under such bankruotcv

code, statute, law or this Lease, includinc, without limitation

such richZs and remedies as may be necessary to adequately pro-

-4' _-4 "-_'- =i_ and interest in and to the m-em-tectLandlo._s _._n.......

ises or any part thereof and/or adequately assure the complete

and cont;nuous future performance of Tenant's obligations

under -iis_ Lease. Adecuateprotection, of Landlord's riaht,

t_-!e and i_terest in and _o the Prem;ses, and adecuate as-

surance of the complete and continuous future performance of

Tenant's obligations under this Lease, shall include, without

limitation, the following requirements:

(i) that Tenant shall comply with all of its ob-

ligations under this Lease;
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(ii) that ienant shall pay to Landlord, on the first

day of each month occurring subsequent to the entry of such

order or the effective date of such stay, a sum equal to

the amount by which the Premises diminished in value during

the immediately preceding monthly period, but, in no event,

an amount which is less than the aggregate Rental payable

for such monthly period;

(iii) that Tenant shall continue to use the Prom _

ises in the manner required by this Lease;

(iv) that T._=nd_ord shall be permitted to supervise

the performance of Tenant's obligations under this Lease;

(v) that Tenant shall hire, at its sole cost and

expense, such security personnel as may be necessary to

insure _he adecuate protection and security of the Premises;

(vi) that Tenant pay to Landlord within thirty

(3C) days after entry of such order or the effective date of

such stay, as Dartia! adequate protection against future di-

-_minution in _=_ c the Premises and adequate assurance of

the complete and continuous future performance of Tenant's

obligations under this Lease, a security deposit in an amount

acceptable to Landlord, but in no event less than the Rental

payable hereunder for the then current lease year;

(vii) that Tenant has and will continue to have un-

encumbered assets after the payment of all secured obligations

and administrative expenses to assure Landlord that sufficient
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funds will be available to fulfill the obligations c _ Tenant

under this Lease;

(viii) that Landlord be granted a security interest

=_ceDtab!e to Landlord in property of Tenant to secure the

performance of Tenant's obligations under this Lease; and

(ix) that if Tenant's trustee, Tenant or Tenant as

debtor-in-possession assumes this Lease and proposes to as-

sign the same (pursuant to Title Ii U.S.C. 5 365, as the same

may be amended) to any Person who shall have made a bona fide

offer to accept an assignment of this Lease on terms accept-

able to the trustee, Tenant or Tenant as debtor-in-possession,

then notice of such proposed assignment, setting forth (i) the

name and address of such Person, (if) all of the terms and con-

di:ions of such of _o-_., and (iii) the adequat =_ assurance to be

provided La -;_ -_.__o._ to assure such Person's future performance

unde _= Lease, :nclud{nc, wlthout l_m!t_ion, _h_ assurances

_=__ferred to in Ti-ie_ "'i_U.S.C. 5 365(b)(3) (as the same may be

amended), shall be given to Landlord by _he trustee, Tenant

or Tenant as debtor-in-possession no later than twenty (20)

days. _-ft_r= receipt by the trustee, Tenant or _en=_. as debtor-

in-pessesslon of such offer, but in any event no later than ten

(_0 ._ ) days prior to the date that the _rustee, Tenant or Tenant

as debtor-in-possession shall make application to a court of

compe=ent jurisdiction for authority and approval to enter into

such assicnment and assumption, and Landlord shall thereupon

have the prior rich _ and option, to be exercised by notice to
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the trustee, Tenant or _ena,,_ as debtor-in-possession, given

at any time prior to the effective date of such proposed as-

signment, to accept an assignment of this Lease upon the same

terms and conditions and for the same consideration, if any,

as the bona fide offer made by such Person, less any brokerage

commissions which may be payable out of the consideration to

be paid by su_,, Person for the assignment of this Lease.

Section 24.17. if this Lease shall terminate as a

result of or while there exists an Event of Default, any funds

(including the interest, if any, accrued thereon) then held

by Depository in which Tenant has an interest may be applied

by Landlord to any damages payable by Tenant (whether provided

for herein or by law or in equity) as a result of such termina-

tion or Event of Default, and the balance remaining, if any,

shall be paid to Tenant, subject to the rights of Mortgagees,

if Tenant would be entitled to receive same but for such ter-

minaticn or Even_ of Default.

Section 24.18. Nothing contained in this Article 24

shall be deemed to modify the provisions of Section 70.12,

!0 13 cr !0.14 hereof.

ARTICLE 25

NOTICES

Section 25.01. Whenever it is provided in this

Lease that a notice, demand, request, consent, approval or

other communication (each of which is herein referred to as

a No_ice ) sha! I or may be Given to or served upon either
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of the par_iesby _"= r,. _n_ othe and whenever either of the oar-

ties shall desire to give or serve upon the other any Notice

with respect hereto or the Premises, each such Notice shall

be in writing and, any law or statute to the contrary not-

withstanding, shall be effective for any purpose if given or

served as follows:

(a) if by Landlord, by mailing the same to Tenant
by certified or reglstered mail, postage prepaid, return re-
ceipt requested, addressed to Tenant at 245 Park Avenue, New
York, New York 10167, Att: Executive Vice President, O&Y

Battery Park Corp., with a copy thereof (i) to Messrs. Kaye,
Scholer, Fierman, Hays & Handler, 425 Park Avenue, New York,

New York 10022, Att: Martin S. Saiman, Esq., (ii) to Olympia
& York Developments Limited, One First Canadian Place, Toronto,
Ontario M5XiB5, Telex No. 06524728 Att: Mr. Paul Reichmann,

and/or to such other address(es) and attorneys as Tenant may

from time to time designate by Notice given to Landlord by
certified or registered mail as aforesaid, except that at no
time shall Landlord be required to give, in the aggregate,
more than four Notices or copies thereof; and

(b) if by Tenant, by mailing the same to Landlord
bv certified or recis_ered_ mail, postaae, prepaid, return re-
ceiot requested, addressed tc Landlord, 40 West Street,

New York, New York 10006, Art: President, with a copy thereof
to Messrs. Weii, Gotshai & Manges, 767 Fifth Avenue, New York,

New York _0i53, Art: Lawrence J. Lipson, Esq. and/or to such
other address(es) and atzorneys as Landlord may from time to
time designaze by Notice given to Tenant by certified or reg-

istered mai_ as aforesaid, except that at no time shall Tenant
be required to give, in the aggregate, more than four Notices
or copies thereof.

if Tenant shall designate the holder of any Mortgage as a party

to whom Notices shall be sent, such designation shall be irrev-

ocable during the term of such Mortgage, except that such Mort-

gagee may change i_s address by Notice given to Landlord.

Section 25.02. Every Notic_ shall be deemed to have

been given or served on the first Business Day after the same

shall have been deposited in the United States mails, postage
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prepaid, in the manner aforesaid. In the event a postal strike

shall be in progress at the time a Notice is given or served,

such Notice shall not be deemed given or served unless and

until copies thereof are personally delivered to and receipted

by the parties entitled thereto or, in the case of a Notice

to a party having an address outside New York City, unless

and until a copy thereof is sent by telex to such party, at

the telex number provided by such party.

ARTICLE 26

CONSTRUCTION AND MAINTENANCE
OF THE CIVIC FACILITIES

Section 26.01.

(a) Except as otherwise provided in this Lease,

Landlord, at its sole cost and expense, shall undertake, or

cause to be undertaken, the design and construction of the

Civ _ Facilities, in substantial conformity with (_) the

Civic Facilities Drawings and Specifications, (ii) the Civic

Facilities Development Schedule, subject to Landlord's Un-

avoida_b'e Delays, (ii _). the Development Guidelines, and (iv)

"he D__.gn_ Guidelines, but only to the extent and for purposes

cf establishing and setting forth the minimum standards for

design, ouantity, quality and standard of workmanship and

fixtures, materials, supplies and equipment required to be

incorporated into the work comprising the Civic Facilities,

as distinguished from specific design, which are not covered

in suf:icient detail by the Development Guidelines or the

Civic Facilities Drawings and Specifications. The design and
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construction of _h_ Civic Facilities as aforesaid shall also

be in compliance with the applicable laws, rules, regulations,

codes and requirements of Governmental Authorities (the def-

inition of which is hereinafter modified for purposes of

this Article 26) and the applicable public utility company

requirements. Landlord shall obtain and maintain in force

all required permits, consents, certificates and approvals

for the construction of the Civic Facilities. If there are

any inconsistencies between the Development Guidelines and

the Design Guidelines relative to any component of the work

which is not covered in sufficient detail by the Civic Fa-

cilities Drawings and Specifications, the terms of the Devel-

opment Guidelines shall govern. For purposes of this Article

26, the term "Governmental Authorities" shall mean the United

Stat_.== of Ame_ic_,_- the State of New York, New York C:_ty and

any agency, department, commission, board, bureau, instrumen-

tality or political subdivision of any of the foregoing, now

existing or hereafter created, having jurisdiction over the

Civic Facilities or any portion thereof, not including Land-

lord (other than l_ew York City).

(b) Olympia & York Battery Park Company and Land-

lord have enZered into an agreement dated as of September i,

I_8! and amended by such parties as of the date hereof (the

"Civic Facilities Construction Agreement") pursuant to which

Olympia & York Battery Park Company, as contractor, has undertaken

_h= design and construction of the Civic Facilities in accordance

210



with the terms of said Aareement. Except as otherwise pro-

vided in Section 26.07 or the Civic Facilities Construction

Agreement, or except if Landlord shall default under the

Civic Facilities Construction Agreement so as to relieve

Olympia & York Battery Park Company or its successors or

assigns of any further obligations thereunder, Landlord

shall have no obligations under Section 26.01(a) or to in-

sure the Civic Facilities pursuant to Section 26.02(c)

during construction thereof, and Tenant shall have no claim

against Landlord and Landlord shall not be responsible for

any matter or thing relating to the design or construction

of the Civic Facilities, including, without limitation, any

deiavs, defects (to the extent that under the Civic Facil-

ities Construction Agreement Olympia & York Battery Park

Company, cr its successors or assigns, shall have assumed

=he obligation to repair defects), or non-completion thereof.

(c) The term "Civic Facilities" shall mean the fo!-

iowinc improvements more particularly described in the Civic

Facilities Drawincs and Specifications:

(i) e!ect-ica _ cas water and te!e-
phone mains and branches;

(ii) sanitary and storm sewers;

(iii) fire hydrants and street fire alarms;

(iv) street lighting;

(v) temporary access improvements;

(vi) temporary landscaping on Marginal
Street, the,Western Parcel and the Northern
Parcel;
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(vii) a landscaped esD!anade and plaza;

viii)' =treets,- _u _.us and __=w -_''_s,"

(ix) t_= Pedest-ian Bri_=s • and

(x) supporting platforms and _ounda-
_ons..... -=C'_redu_ [or" the foregoing improve-
ments.

Uzon (x) dedication of all or a portion of the Civic Facili-

-:as -c N=w York C:_v,.. (y) acceotance, by. -_=_.._appropriate._. _ util-

• _- ' • +'r9 riny company of the malntenance -=sDonslbi!ini=S _ne.e_o , or

(z) the assumption of resmonsibi!ity for the operation, main-

tenance and r=_a :__ of certain portions of _e_..Civic_ Fac_:t;=s_,_._

wv -h= Manacement Committee unde" the Project ODeratinc Agree-

nenz, the tenant under the Severance Lease for Parce _ A, _h_

-=,= :__ the Severa,._ Lease _o Da-c=] -=_n_nz un,=_ n-= . r .... B, or ti._tenant

u:.d_ the Severanc= Lease =o Pa._.! C, as the case may k=

_ursuan" to Section 6 n_(=) and Artic l= _7 o = the D-_ct= ODer-

. _ _-n 26.04 her_ f, the term "C= nc A{r__m_nz anc S_ct;-- " =o ivic Fa

: - es =_- al _urccses of .].is Lease (exc=D_ Sec ion 26 0c

wi=h re =_m_ct= _c :iause (z]. above and Art: _= c with r_smect=

-o clauses (y and (z) above) shall mean the Civic Facilities,

ass any .... i_:.= "A=r__f =s -o ..... (i) New V_-k City shall

h-_'e -.-_ t_d dedic==_-=D =_ --ion (2) the appropriate ut_!itv company

shall have a-c_p__d ma: .......= =_ nzenance respcnszc_zzzes, or (3) the

_ - = _ Leas=Manacement Ccmml ee, :he t_n-n tl._ Sev_ranc

:=r =.... 7 A, th_ tenant under the Severance Lease :_- Par-_i

3 cr _he -_n-n_ un'_r _ ,= ,-=- =_ ._ _-== = c= ,h_ Save nc Lease for m=rce! C, as -i_

-a-_ _av " = =_.a_. _av = a_ ._. =_ :_. " " = - "== _ -_ "" " --_m__ respcn_ =.izv o oDer-tlon
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maintenance and re_ai__. =_u-suant. to Arti-le_ 17 of the Pro_e._

ODerating Agreement. Upon commencement of construction on

the Western Parcel or the Northern Parcel, as the case may

be, the Civic Facilities shall no longer include any landscap-

ing on said Parcels, and for as long as there is off-Premises

storage or parking pursuant to Section 11.14 on portions of

the Western Parcel or the Northern Parcel, the Civic Facili-

ties shall not include any landscaping on such portions of

sai _ Parcels. in addition, for purposes of Landlord's obll-

gations under Section 26.02, the term "Civic Facilities"

shall mean the Civic Facilities, excluding the sidewalks in

front of or adjac__n_ to the Premises'and the other Parcels,

and excludin_ _h=_._areas within certain of the Civic _=_:--i1_*i_-___ ==

_ran_=_ _v L=_dlord =s_ exclusive easements for the betel "_I_o:

-_...eParcels pursuant to _.... Easement and Restrictive Covenant

Acr_=m nt.

Section 26.02.

(a) Ex _em __ as otherwise orov._e_m; :_n _.his Lease,

_,orc, a_ its so±e cost =nd expense, shall (i) operate the

Civi= Facili=ies or cause, the same to be operated; (if) put,

kee_ and maintain _'= ;_ "_n. Civ_ Facilities in good and s=fe order

an5 working condition; and (!if) make all repairs thereto,

struc=ura! and nonstruc_,_a _ ordinary and extraordinary,

: -eseen an_ unforeseen, necessary to keep same in aood and

safe order and working condition_ howsoever the necessity or

desirability_ ther=f_.__- may occur, and whether or not necessi-
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tated by wear and tear, obsolescence or defects, latent or

otherwise. All repairs made to the Civic Facilities shall

be at least equal in utility and class to the original work

and shall be made in comolianc =_ with all aDD!icable.. Requi _=._-

ments of Governmental Authorities and shall substantially

ccnform to the Development Guidelines, the Final Drawings

and Specifications (as defined in the Civic Facilities Con-

struction_ . -_reement) or any other drawings and spec{ficat{ons

approved by Landlord pursuant to which the Civic Facilities

___ inl_:ally constructed or thereaft =_ repaired Landlord

also shall keep free from dirt, snow, ice, rubbish, obstruc-

tions and encumbrances, those portions of the Civic Facilities

consistin=, c c= streets, s;_=walks,___ grounds, plazas, esplanades,

....___,,_=_=_=___, the _D=d_strian__ Bridoes,_ ou_"ors,.__ aiievs, and curbs,

=nd- shall _==____..th=_ same as n=cessarv..__ Landlord =-!so shall

o_-ain and maintain in force all required permits, consents,

___=rt:fi_-_s_== and aoprovals, for the operation,, ma:_'enance_.._

=nd re-air cf -h= Civic Fac i'ies

(b) Exc =-_ as otherwise provided in this Lease,

_s sol= cost an_ exDens=, from and -ft_- th =

date a portion cf the Civic Facilities is put into use for

its intended purpose, shall:

(i) keep same insured under an "All Risk cf
m_vsica _ Loss" form. of Dolicy, also_ Drov_dina_ coverame

for loss or damage bv water, flood, subsidence and earth,
quake, with such !im]ts as are reasonably determined by
Landlord, and excluding from such coverage normal set-

tlin_ on!v, and including war risks when and to the ex-
tent obtainable from the United States government or

= _ -_=-_-f;_....=_ such insurance to be in the amount=.. =__ncv
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set forth in the "aareed amount clause" endorsement to

the poilcv in questlon, WhiCh endorsement shall be at-
" _=_ " provided that such amount sha_ltac___ no the Do!icv

be sufficient to _='= _ _ . -D_v_n_ Landlord =tom becominQ = co-

insurer under the prov;sions of applicable policies

of. insurance; and in the absence of such "agreed amount
clause" endorsement, such insurance shall be in an

amount not less than ninety percent (90%) of the
actual reD!acement value of the insured Civic Faci!i-

ties, such replacement value to be determined from time
to t _ =,_m_ but not less frequently than annually, and
a_Droved by the-insurers;

(ii) provide and keep in force general compre-

hensive public liability insurance against liability
for bodily injury and death and property damage, it
be4ng_ I_ _. _g__e_ that such insurance shall be _n an amount

=s may f_om time to time be reasonab!v ae_ermined by
Landlord, but not less than $i00,000,000 combined single

=_- _ ury death and property damage,limit _._ bodily .n] ,
that such insurance shall contain blanket contractual

coveras__ and shall also provide the followinc, protection:

(i) completed operations;

(2) personal injury protection (exc!u-
_ions a and c of current :_ _ormsdeleted);

(_) smrink!er leakage - water damage
l_g_!=_=!iabiii=v_ with r:=_o_t to the Pedes rian
Bridges;

(a) :ire lena I liability _= not
otherwise coy _-=z under comprehensive form of

public _-w:_:*'" insurance; and

(5) employees as additional insured

coverage;

(_ii) provide and keep in force workers'
commensa=ion mrovidinc statutory New York State bene-
-'ts= all _ -ion_or Persons employed.. by_ Landlord in conn:_-
' " " . = _ntenance and repair of the CivicWith tne oDer_tion, ma:

=- _l_ies; and

(iv) provide and keep in force automobile

!iabi!izy and property damage znsurance for all owned,

non-owned and hired vehicles insuring against liability
for bodily injury and death and for property damage
=_, =,: amount reasonably determined by Landlord, but
_ __ " _- ". " _= limit, suchno _ i=ss :nan _,000,000 como_ned slng__

ins_rance to contain the -^-.=_'_ "_- - " .=_ _ . _currenc_ cAause"
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"_';..loss maid _,_d=_,.__ any. .ProPerty__ insurance _Dolicv_ carried or'-"

Landlord under Section 26.02(b) or (c) hereof shall be paya_e_

_o _=n_crd anc _.d!ord shall hold the insurance proceeds re-

ceived by it with respect to such loss in trust for the sole

purpose of paying the cost of repairing or restoring the Civic

Facilities so damaged or destroyed, and Landlord shall apply

such proceeds first £o the payment in full of the cos_ of such

repair or Restoration before using any part of the same for

any o_n__'_r _D',rDose. Anything contained herein to the contrary

notwithstanding, in no event shall Landlord's liability here-

under as truszee exceed the amount of the proceeds received

bv _ n_- ua ....ord, as reduced by the portion thereof applied to the

r_pa_ _ or Restoration UPon completion of the repair or Resto-

r-_ion,_ Landlord may pay over to itself the unapplied proceeds

and _h= trust ob!_aa=ions hereunder with respect to such D_o -

coeds sna!•"_ _rm_nate. The insurance recui-__,e-_ by Section

26.02(z) or (c), at the o_zion of Landlord, may be effec__c

by blanket and/or umbrella Dc!icies issued to Landlord cover-

_c _h_ Civic Faci_'__I ies and other DroDert{es owned or leased

k, .... _ov.__c that __ _anz_orc, _- "{;:" -he policies otherw;se comply wl "_

the orovlsions of Sections 26.02(b) and (c). Tenant shall be

named as an additional insured under the comprehensive public

liability insurance policies required under this Section

26.02(b) and Section 26.02(c), provided that no additional

_r=_,,_,._._m_4s __=cu_ed__._ to be .maid therefo _,. unless Tenant shall__

Day such aacl_lona_ premium.
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(c) Durir_ _,,e period that the Civic Facilities ar

being constructed and at any time that the Civic Facilities

are underco_nc reca;rs (if the cost of such repairs is in ex-

cess of S2O0,00O, as such amount shall be increased as pro-

vided in Section 7.02(a), except that $200,000 shall be sub-

stituted for $! 000 000 everywhere $! 000 000 appears _h_rein)

Landlord, exc_t=_ as O_rwise_.._ provided, in this Lease, sha l_._

provide, or cause to be provided, and thereafter shall keep

in full _orce and effect, or cause to be kept in ful$ force

anc _f==ct, un_i _ the construction or repair, as the case

may be, is substantially completed, the following:

(i) comprehensive general liability insur-
ance, such insurance to insure against liabi!itv for
bodily injury and death and for property damage in an
amount _s may _rom ._m_ to time be reasonably dezermined
by Land!o_c, but in an amount not less than $50,000,000,

_o .... _n__ sina_e _m_, such insurance _o include opera-
z;ons-Dr_.ises.=m ]_i_:_._y,'-k:1;-contractor's protectlve" ilaDl_-
!iv_ cn -i__=operations_ of a___ subcontractors, comD!eted

o_era-ions, b-oad form zontractual _iabi!i'v (desig
naninc the indemni_y provisions of construction agree-
mane=_ _.:=such coveraae, is provided_ by. a cont-=_tor)._ ,
and if the contractor is unde_-aking foundation, excava-
_=on OF demo_nion work, an endorsemenn _.=t such ooera-
-ions =_ _o_ and -h-_-._ _ "=r=d__ _,= _he "XCU Exclusions''_ have

been deleted;

(ii) automobile liability and property damage
insurance for a__ owned, non-owned and hired vehicles

insuring against liability for bodily injury and death

and for property damage in an amount reasonably determined
by Landlord, but not less than $.5,000,000 combined single
limit, such insurance to contain the so-called "occurrence
clause";

(iii) workers' compensation providing statutory

New York State benefits for all Persons emp!o[ed by
L-ndlord in connection with the operation, malntenance
and reDa:r of the Civic Facilities; and
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(iv) builder's all-risk insurance written on a

...._om____d_-_ va_ue" basis with l;mits, as .provided .in Section
26.02(b)(i).

(d) if New York City or any agency or department

_.,,e__of-_sna_"_ become Landlord under this Lease, as long as any

such entlny s_=±± remain Landlord hereunder and elects to self-

insure against risks relating to the Civic Facilities, Landlord

shall__ not be .__=_u_r_d__ to carry anv_ of the insurance re_ui_ed..

under Section 26.02(b) or (c).

(e) Olympia & York Battery Park Company and Land-

lord have _ t_red "_n = !nto an agreement dated as of September i,

1981 and amended by such parties as of the date hereof (the

"Civic Facilities Maintenance Agreement") pursuant to which

O_y.,_ia & York Battery Park Company, as contractor, is und =_-

tak {_ to De-form_ Landlord's obl_Qa_ions_.. under Section 26.0_(a)

and, at Landlord's option, Sections 26.02(b) and (c) in ac-

ccrc=_,:_ w==n tne terms 0 = such " - _ =___ _g=e_m_,._. Excep= as other-

wise provided in Section 26.08 or in the Civic Facilities

Maintenance Agreemen= or except if Landlord shall be in de-

fau! _ ,,_;_- the Civ;c Faci1_-ies Maintenance Aareement so as

no relieve C_vmpia & York Battery Park Company or its succes-

sors an _ assigns of any further obligations thereunder, as

long as Olympia & York Battery Park Company or any successor

or ass:cnee, is r_-ponsibi===. fo _. operat;ng, main'-inina_= . and re-

Da rin G the C{vic Fac_l{ties pursuant to the Civic Facll_ties

%1-- l

_.:_n=enance A_reement, as same may be amended or supplemented

from time =o time, Tenant sha_I ' "• _ have no clalm agazn3_ Landlord,
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ana _=_:c__ro sha:l have no responsibility, for the omeration,

maintenance or repair of the Civic Facilities.

Section- 26.03. Landlord _crees-_ that du..ng_{ the"

Term it will not cause or permit landfill to be placed in

the North Cove or, except as hereinafter provided, construct

_ =r - =_ ture " . Landlord, howeve _, may oer-any o_.m_n_..tstrut thereln _ . .

mi= the North Cove to be used for any recreational or enter-

tainment purposes which are permitted in waterfront areas in

New York City, inc!udin-, without _imitation, marinas and

=lear 4_ res -__,g tauran_s, and Landlord may construct or Dermlt

= _ -he North Cove a!] such improvements aso be con_t_ucted in _ .

may be necessary or desirable to implement the foregoing per-

-: { !udingwi,,_:t =_ ',_=¢, _no , thout limitation, docks, Di_ings,

and moorings. Landlord agrees to submit to Tenant for Ten-

ann's review and comment Landlord's proposals for the use to

c: , =,,....... ov_.,,ents De placed in, h. Cove.

Sectio_ 25 04 Landlo_c agrees tnat prior _o De-

cemhe- 21, -9_7 it will no= dedicate for public use these

oor=ions of the Civic Fac:i:_{=s consistina of the =_des_ian

=r:dc== "h= -_ " bj__, __-z- or =sD!anaae Thereafter, su oct to _he

riQhts of the tenants under *'o_n_ Severance Leases pursuant to

__C=ction 6.03(f) and A_t{c!e_. ="/ o:. the Project Operating Agree-

ment _c m-=vent such dedicat ;_-, Landlord may dedica*= such

Civic Facilities, or any portion thereof, to New York City.

if (a) pursuant to Sections 6.03(f) and 17.01 of the

Pr_j_-t Ooer _ " the Manacement Commztt_= or
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(b) pursuant to Section 17.02 of the Project Operating Agree-

ment, a tenant under a Severance Lease, assumes Landlord's

obligations as aforesaid with respect to such Civic Facili-

ties or any portion thereof, Landlord shall no longer be

required under this Lease to operate, maintain, repair or

Restore such Civic Facilities or portion thereof, and sections

26.02(a), (b) and (c), 26.05, 26.06 and 26.08 of this Lease

thereupon shall become inapplicable to such Civic Facilities

or portion thereof. If (i) the Management Committee makes

the election referred to in clause (a) hereof, Tenant shall

jointly and severally with the tenants under the Severance

Leases for Parcels A, B and C, or (ii) Tenant makes the elec-

tion referred to in clause (b) hereof, Tenant itself shall

operate, maintain, repair and Restore such Civic Facilities

or portion thereof until the dedication thereof.

Section 26.05. If all or any part of the Civic

Facilities shall be destroyed or damaged in whole or in part

by fire or other casualty of any kind or nature, ordinary or

extraordinary, foreseen or unforeseen, Landlord, at its sole

cost and expense, whether ornot such damage or destruction

shall have been insured or insurable, and whether or not in-

surance proceeds, if any, shall be sufficient for the purpose,

shall Restore or cause to be Restored with reasonable dili-

gence (subject to Landlord's Unavoidable Delays) such Civic

Facilities as nearly as practicable to the character and

utility existing immediately prior to such occurrence, and
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otherwise in substantial conformity with the final plans and

specifications approved by Landlord pursuant to which the

Civic Facilities were initially constructed or thereafter

repaired or Restored, or the Development Guidelines.

Section 26.06.

(a) If at any time during the Term there shall be

a taking by any lawful power or authority through the exercise

of the right of condemnation or eminent domain of the whole or

a part of the Civic Facilities or there shall be an agreement

in lieu of a taking between Landlord and those authorized to

exercise such right, Landlord shall receive the award attrib-

utable to the Civic Facilities so taken, as provided in Arti-

cle 9, and Landlord, at Landlord's sole cost and'expense,

whether or not the award or awards, if any, payable to Land-

lord are sufficient for the purpose, shall proceed with reason-

able diligence (subject to Landlord's Unavoidable Delays) to

Restore to the extent practicable any remaining portion of

the Civic Facilities not so taken to a complete, self-contained

unit, and otherwise in substantial conformity with the final

plans and specifications approved by Landlord pursuant, to

which the Civic Facilities were initially constructed or there-

after repaired or Restored, cr the Development Guidelines.

Landlord shall hold the award or awards received by it with

respect to such taking in trust for the sole purpose of paying

the cost of Restoring the remaining portion of the Civic Facili-

ties not so taken, andLandlord shall apply such award or awards
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first to t_e payment in full of the cost of such Restoration

before usingany part of the same for any other purpose. Any-

thing contained herein to the contrary notwithstanding, in no

event Shall Landlord's liability hereunder as trustee exceed

the amount of the award or awards received by Landlord, as

reduced by the portion thereof applied to the Restoration.

Upon completion of the Restoration, Landlord may pay over to

itself the unapplied award or awards and the trust obligations

hereunder with respect to such award or awards shall terminate.

(b) Landlord agrees not to consent to any taking

or enter into any agreement in lieu of a taking with respect

to the Civic Facilities with any entity, other than the fed-

eral government or any agency or department thereof, if such

consent or agreement would result in a taking of (i) the

Pedestrian Bridges, (ii) any of the utilities servicing the

Premises to the extent that such taking would materially ad-

versely affect Tenant's use of the Premises, or (iii) any

street access to and from the Premises to the extent that

such taking would materially adversely affect Tenant's access

to or use of the Premises, uniess, in all events, Tenant, at

no cost or expense to it, is provided with alternate bridge

access, utility service or street access substantially equiva-

lent to that so taken.

Section 26.07. Anything contained in this Article

26 to the contrary notwithstanding, if Landlord shall termi-

nate the Civic Facilities Construction Agreement by reason of
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a default 0_f Olympia & York Battery Park Company or any succes-

sor or assignee of Olympia & York Battery Park Company there-

under, Landlord shall design and construct or cause to be de-

signed and constructed such portion of the Civic Facilities

as Landlord reasonably can design and construct or cause to

be designed and constructed for the aggregate of (a) Forty-

five Million Dollars ($45,000,000), and (b) the proceeds of

any security deposited by Olympia & York Battery Park Com-

pany or any successor or assignee of Olympia & York Battery

Park Company under the Civic Facilities Construction Agree-

ment to secure its obligations thereunder to the extent that

such security is then on deposit under said Agreement, less

all payments theretofore made by Landlord under the Civic

Facilities Construction Agreement and all reasonable costs

and expenses (including, without limitation, attorneys' fees
L

and disbursements) incurred by Landlord _n connection with

such default (the "Unexpended Contract Sum"), provided that the

amount referred to in clause (b) above shall not be included

in the calculation of Unexpended Contract Sum if and for so

lo_g as such amount is unavailabie to Landlord by reason of

an order of a court of competent jurisdiction or the refusal

of the bank or other entity holding the same to release .it to

Landlord. Landlord, at its option, may redesign all or any

portion of the Civic Facilities if Landlord, in its reasonable

judgment, determines that such redesign would enable Landlord
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to constru_ a greater portion of the Civic Facilities than it

would be able to construct for the Unexpended Contract Sum if

the Civic Facilities were constructed substantially in accor-

dance with the Civic Facilities Drawings and Specifications,

provided that the Civic Facilities shall be constructed in

substantial conformity with the Development Guidelines.

Landlord shall be entitled to a reasonable period of time

after termination of the Civic Facilities Construction Agree-

ment as aforesaid to make the necessary determinations as

to how it will proceed with construction of the Civic Facili-

ties, to perform or cause to be performed redesign work,

if any, prepare design and construction contracts, prepare

bid documents and let contracts for the work. Landlord shall

construct the Civic Facilities, or cause the same to be con-
i

structed with reasonable diligence,/subject to Landlord's

Unavoidable Delays, it being expressly agreed that Landlord

shall not be required to perform such construction in accor-

dance with the Civic Facilities Development Schedule. If

Landlord fails to perform its obligations under this Section

26.07, Tenant, together with the tenants under the other

Severance Leases, acting jointly through the Management Com-

mittee, shall have the right o _ self-help provided in Sections

6.03(g) and 17.03 of the Project Operating Agreement.

Section 26.08. Anything contained in this Article

26 to the contrary notwithstanding, if the Civic Facilities

Maintenance Agreement shall terminate or expire, Landlord
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shall ope[ate, maintain and repair, or cause to be operated,

maintained and repaired, the Civic Facilities in accordance

with Section 26.02 hereof. Landlord shall be entitled to a

reasonable period of time after termination of the Civic Fa-

cilities Maintenance Agreement to prepare the necessary con-

tract and bid documents and to let contracts for the work.

If Landlord fai!s to comply with its obligations under Section

26.02 and this Section 26.08, Tenant, together with the tenants

under the other Severance Leases, acting jointly through the

Management Committee, shallhave the right of self-help provided

in Sections 6.03(g) and 17.03 of the Project Operating Agreement.

Landlord agmees that if the Civic Facilities Maintenance Agree-

ment shall have been terminated or expired, other than by rea-

son of a default by Olympia & York Battery Park Company or its

successors or assigns thereunder, Tenant, provided that Tenant

at the time in question is Olympia & York Battery Park Company

or any of its Affiliates, shall be notified of and may (but

shall not be obligated to) participate in the bidding process

conducted by Landlord for the selection of a contractor for

the'operation, maintenance and repair of the Civic Facilities.

Section 26.09.

(a) With respect to those portions of the Civic Fa-

cilities which shall not have been dedicated to New York City

for public use, Landlord (excluding New York City) shall estab-

lish a system for issuing permits for Special Events similar to

the system used by the New York City Department of Parks for
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issuing permits for events involving public assembly, and Land-

lord (excluding New York City) shall make reasonable efforts

to enforce its system. Landlord agrees that its determination

of whether to issue a permit for a Special Event shall be based

upon consideration of (i) State and Federal constitutional re-

quirements, (ii) the standards usually followed by the New

York City Department of Parks in connection with its issuance

of permits for events involving public assembly, and (iii)

Tenant's and Subtenants' quiet enjoyment of the Premises, pro-

vided, however, that Landlord shall not be required to take

into consideration Tenant's or Subtenants i quiet enjoyment

other than in connection with Special Events taking place on

Business Days between the hours of 8:00 A.M. and 6:00 P.M.

(b) Tenant acknowledges that (i) Landlord has granted

to the tenant under the Severance Lease for Parcel A with re-

spect to the Southern Pedestrian Bridge, and to the tenants

under the Severance Leases for Parcel Band Parcel C with re-

spect to the Northern Pedestrien Bridge, pursuant to and for

£he purpose set forth in Section 26.09 of their respective

Severance Leases, the right to patrol, or cause to be patrol-

led, the Pedestrian Bridge in question, until the earlier

of the date that the same is dedicated to New York City or

becomes an Elected Civic Facility (as such term is defined

in the Project Operating Agreement) pursuant to Article 17 of

the Project Operating Agreement, and (ii) Landlord has agreed

in the Project Operating Agreement that after the date the

226



Southern F_destrian Bridge or the Northern Pedestrian Bridge

becomes anElected Civic Facility, the tenants under the

Severance Leases, acting jointly through the Management Com-

mittee, if the Pedestrian Bridge in question is elected pur-

suant to Section 17.01 of such Agreement, or the electing

tenant if the Pedestrian Bridge in question is elected pursu-

ant to Section !7.02 of such Agreementi shall have the right

to patrol, or cause to be patrolled, the Pedestrian Bridge in

question. Tenant shall look only to such tenants for any dam-

ages which Tenant may suffer due to the activities and actions

of such tenants in patrolling such Pedestrian Bridges, or the

consequences thereof, Landlord shall not be responsible for

such activities and actions, and Tenant hereby releases Land-

lord from liability with respect thereto. Tenant acknowledges

that pursuant to Section 26.09(c) of the Severance Lease for

Parcel A, Parcel B or Parcel C, as the case may be, Tenant

has been made a third-party beneficiary of the provisions of

Section 26.09(c) of the Severance Lease for (x) Parcel A with

respect to the manner of patrolling the Southern Pedestrian

Bridge by the tenant of Parcel A and (y) Parcel 3 and Parcel C

with respect to the manner of patrolling the Northern Pedes-

trian Bridge by, respectively, the tenant of Parcel B and the

tenant of Parcel C, until the date of the dedication of the

Pedestrian Bridge in question to New York City or the date the
-

same becomes an Elected Civic Facility pursuant to Article I?

of the Project Operating Agreement or the date the Severance
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Lease for[parcel A, PArcel B or Parcel C, as the case may be,

terminates.

Section 26.10. A default by Olympia & York Battery

Park Company under the Civic Facilities Construction Agreement

or by Olympia & York Battery Park Company under the Civic

Facilities Maintenance Agreement shall not be, or be deemed

to be, a default by.Tenant under this Lease, nor shall it

affect Tenant's rights and remedies under this Lease, except

as otherwise expressly provided herein.

ARTICLE 27

PORT AUTHORITY EASEMENT AGREEMENT

Section 27.01. Tenant acknowledges that its lease-

hold estate and its rights under this Lease are subject to the

terms of the Port Authority Easement Agreement and the rights

granted the Port Authority and its designees thereunder, pur-
l

suant to which Agreement Tenant has been designated as a third
•

party beneficiary of the rights of Landlord thereunder. Tenant

hereby covenantsand agrees that, to the extent it seeks to

benefit from any rights provided for under or arising out of

the Por_ Authority Easement Agreement, including but not lim-

ited to the right to receive any sums provided for thereunder,

it shall enforce its right as third party beneficiary under

such Agreement and shall not look to Landlord to obtain, or

cause to be obtained, any such benefits for Tenant.

Section 27.02. Tenant further covenants and agrees

that it shall comply with all of the terms, covenants and con-
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ditions pertaining or relevant to the construction at and use,

ownership, operation and maintenance of the Premises, contained

in the Port Authority Easement Agreement which are required

thereunder to be observed or performed by Landlord or by the

Developer (as defined in said Agreement), including, without

limitation, the Developer's obligations to bear all costs

and execute all documents as are required to be borne or exe-

cuted, as the case may be, by such Developer and obtain any

and all approvals as iay be required pursuant to said Agree-

ment, in connection with the construction at or use, ownership,

operation or maintenance of the Premises. In furtherance,

and not in limitation, of the foregoing, Tenant acknowledges

that (i) to the extent it connects the storm and/or HVAC dis-

charge water drains as provided in Paragraph 9 of said Agree-

ment, Tenant shall bear the costs and expenses in connection

therewith and such other costs and expenses provided for under

said Paragraph 9 other than those to be borne by the Port

Authority, (ii) Tenant shall pay to Landlord the costs and

expenses of the Port Authority provided for under Paragraph

10(b) of said Agreement which relate to documents'or work of,

meetings with, or access or information furnished to, Tenant

in connection with work performed or desired to be performed

by Tenant pursuant to this Lease, _he Civic Facilities Con-

struction Agreement, the Civic Facilities Maintenance Agree-

ment_or any easement agreements provided for under this Lease,

and (iii) Tenant shall bear the costs and expenses provided
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for under Paragraph 14(u) of said Agreement arising out of

any of Tenant's activities as described therein. Landlord

shall cooperate with Tenant in Tenant's dealings with the

Port Authority and PATH and, to the extent necessary, shall

submit to the Port Authority or PATH on Tenant's behalf Ten-

ant's plans and specifications and other documents required

to be so submitted, all at no cost or expense to Landlord.

Landlord also shall furnish Tenant with copies of any notices

given or plans and specifications submitted by the Port Au-

thority or PATH to Landlord relating to the Civic Facilities.

Tenant shall do all things requested by Landlord if Landlord

shall have agreed under the Port Authority Easement Agreement

to do or cause the Developer to do same, provided that same

are applicable to Tenant's construction at or use, ownership,

operation or maintenance of the Premises. Further, Tenant

agrees to cooperate with all of the parties to the Port Author-

ity Easement Agreement in the carrying out of the terms, pro-

visions and agreements thereunder, such cooperation to include,

but not be limited to, reviewing for approval plans and spec-

ifications submitted by the Port Authority or PATH to Tenant,

meeting and participating in discussions with the parties to

the Port Authority Easement Agreement, and executing all docu-

ments required to be executed by Tenant as the Developer

thereunder. If under the terms of the Port Authority Easement

Agreement the consent or approval of Tenant as the Developer

is required and it is provided that such consent or approval
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is not to be unreasonably withheld or delayed or is subject

to any other specified standard, Tenant shall not unreasonably

withhold or delay its consent or approval, or shall comply

with such other standard specified in the Port Authority Ease-

ment Agreement, as the case may be. Tenant hereby agrees that

it will not take, or cause to be taken, any action, or do or

fail to do, or cause to be done or not done, anything which

is either an obligation of the Developer under the Port Au-

thority Easement Agreement or relates to the use, ownership,

operation or maintenance of the Premises, which may cause

Landlord to be in default under the Port Authority Easement

Agreement. Tenant agrees to execute and deliver, at any time

and from time to time, upon the request of Landlord or the

Port Authority, any further instrument which may be necessary

or appropriate to evidence Tenant's subordination to the

rights of the Port Authority or its designees under the Port

Authority Easement Agreement.

Section 27.03. Except as specifically provided in

the Port Authority Easement Agreement, Landlord shall not change

or modify, or cause or permit to be changed or modified, the

Port Authority Easement Agreement in any manner which will

materially increase Tenant's obligations under said Agreement,

unless such change or modification is consented to by Tenant

or is contemplated by said Agreement. Landlord shall desig-

nate the address of Tenant set forth in Section 25.01(a) hereof,

as same may be changed from time to time, as an additional ad-
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dress to which notices given to Landlord under the Port Authority

Easement Agreement also are to be delivered.
° .

ARTICLE 28

STREET WIDENING

If at any time during the Term any proceedings

are instituted or orders made by any Governmental Authority

for the widening or other enlargement of any street contiguous

to the Premises requiring removal of any projection or encroach-

ment on, under or above any such street, or any changes or al-

terations upon the Premises or any part thereof, or the curbs

and sidewalks adjacent thereto, Tenant, at Tenant's sole cost

and expense, promptly shall comply with such requirements, and_

on Tenant's failure to do so, Landlord may comply with the same,

and _h_ amount expended therefor, and any interest, fines,

penalties, reasonable engineers', architects' and attorneys'

fees or other expenses incurred by Landlord in effecting such

compliance or by reason of the failure of Tenant so to comply,

shall be deemed to be Rental and shall be payable by Tenant on

demand. Tenant shall be permitted to contest in good faith

any proceeding or order for such street widening instituted or

made by any Governmental Authority, provided that during the

pendency of such contest Tenant deposits with Landlord secu-

rity in amount and form reasonably satisfactory to Landlord for

the performance of thework required in the event that Ten-

ant's contest should fail. In no event shall Tenant permit

Landlord to become liable for any criminal and/or civil lie-
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bility or i_enalty as a result of Tenant's failure to comply

with reasonable diligence, subject to Unavoidable Delays, with

any of the foregoing orders. Any taking by a Governmental

Authority for a street widening or enlargement shall be deemed

a partial condemnation and be subject to the provisions of

Sections 9.03, 9.08 and 26.06.

ARTICLE 29

SUBORDINATION

Section 29.01. Landlord's interest in this Lease,

as this Lease may be modified, amended or renewed, shall not

be subject or subordinate (a) to any mortgage now o_ hereafter

placed upon Tenant's interest in this Lease, or (b) to any

other liens or encumbrances hereafter affectingTenant's

interest in this Lease. Tenant's interest in this Lease, as

the same may be modified, amended or renewed, shall not be

subject or subordinate to any liens or encumbrances hereafter

affecting Landlord's interest in (i) the fee title to Battery

Park City or any part thereof, (ii) this Lease, (iii) the

Premises, or (iv) the Master Lease, except as otherwise pro-

vided in Section 29.02.

Section 29.02. Except as otherwise provided in this

Lease, including, without limitation, in Article 26 and Section

27.01, or in the Option to Purchase, the Easement and Restric-

tive Covenant Agreement or the Port Authority Easement Agree-

ment, Landlord agrees that (a) it will not make or cause

there to be made any mortgage of or other encumbrance against

233



• . ° .

its interest in (i) the fee title to the Premises or any of

the other Parcels, (ii) the tenant's leasehold estate under

the Master Lease as applicable to the Premises and the other

Parcels, (iii) the Civic Facilities, or (iv) this Lease, and

(b) it will not sell, convey, assign or otherwise transfer

or relinquish its interest in (i) the fee title to the Prem-

ises or any of the other Parcels, (ii) the tenant's leasehold

estate under the Master Lease as applicable to the Premises

and the other Parcels, (iii) the Civic Facilities, or (iv)

this Lease, except to (x) UDC or any subsidiary thereof or-

ganized under the New York Business Corporation Law, (y) the

State of New York or a bureau or department thereof, or (z)

a public benefit corporation, agency or authority of the

State of New York, provided, however, that Landlord shall not

sell, convey, assign or otherwise transfer or relinquish its

interest in (i) the fee title to the Premises or any of the

other Parcels, (ii) the tenant's leasehold estate under the

Master Lease as applicable to the Premises and.the other Par-

cels, (iii) the Civic Facilities, or (iv) this Lease, to any

of the entfties described in the foregoing clauses (x), (y)

and (z) if as a result thereof Taxes would become payable with

respect to the Premises, or sales or compensating use taxes

would become payable in connection with the purchase of mate-

rials, fixtures and equipment to be incorporated into the Prem-

ises (title to which immediately vests in Landlord) in connec-

tion with the construction of the Buildings pursuant to Article
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Ii or the c_nstruction work required for the initial occupancy

of any portion of the Buildings. Nothing herein contained

shall be deemed to prohibit Landlord from selling, conveying,

assigning or otherwise transferring or relinquishing its right

to receive the Rental payable under this Lease, subject to the

rights of offset expressly provided in this Lease, provided

that Taxes shall not become payable with respect to the Prem-

ises, or sales or compensating use taxes shall not become pay-

able in connection with the purchase of materials, fixtures

and equipment to be incorporated into the Premises (title to

which immediately vests in Landlord) in connection with con-

struction of the Buildings pursuant to Article ii or the con-

struction work required for the initial occupancy of any por-

tion of the Buildings. In addition, nothing herein contained

shall prohibit Landlord from granting to others rights with

respect to the Civic Facilities which are similar to and not

inconsistent with the rights granted to Tenant hereunder.

ARTICLE 30

EXCAVATIONS AND SHORING

Section 30.01. Except as otherwise expressly provided

in Article 28, if any excavation shall be made or contemplated

to be made for construction or other purposes upon property ad-

jacent to the Premises, Tenant shall have the following options:

(a) Tenant shall afford to the Person or Persons

causing or authorized to cause such excavation (including

Landlord) the right to enter upon the Premises at reasonable
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times, subject to the reasonable requirements of Tenant as to

any portion of the Premises which Tenant is itself occupying,

and of any Subtenants as to any portion of the Premises which

the Subtenant in question is occupying, for the purpose of

doing such work as may be necessary to preserve any of the

walls or structures of the Premises from injury or damage and

to support the same by proper foundations, and, if so re-

quested by Tenant, such entry and work shall be done in the

presence of a representative of Tenant, provided that such

representative is available when the entry and work are

scheduled to be done, and in all events such work shall be

performed with reasonable diligence, subject to Unavoidable

Delays, in accordance with and subject to the provisions

of Section C26-70.0 of the Administrative Code of New York

City, as then in force; or

(b) Tenant shall do or cause to be done all such

work, at Tenant's expense, as may be necessary to preserve

any of the walls or structures of the Premises from injury

or damage and to support the same by proper foundations,

provided, however, that if such work is necessary due to

excavation work being or to be undertaken by Landlord on the

adjacent property, then the reasonable amounts expended by

Tenant to do the aforesaid work may be credited against the

next installment(s) of Base Rent, Retail Rent, Other Rent,

Percentage Rent, PILOT and Substitute PILOT.
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ARTICLE31

CERTIFICATES BY LANDLORD AND TENANT

Section 31.01. Tenant agrees at any time and from

time to time upon not less than ten (i0) days' prior notice by

Landlord to execute, acknowledge and deliver to Landlord or

any other party specified by Landlord a statement in writing

certifying that this Lease is unmodified and in full force

and effect (or if there have been modifications, that the

same, as modified, is in full force and effect and stating

the modifications) and the date to which each obligation

constituting the Rental has been paid, and stating whether

or not to the best knowledge of Tenant (a) there is a con-

tinuing defaultby Landlord in the performance or observance

of any covenant, agreement or condition contained in this

Lease to be performed or observed by Landlord, or (b) there

shall have occurred any event which, with thegiving of notice

or passage of time or both, would become such a default, and,

if so, specifying each such default or occurrence Of which

Tenant may have knowledge. Such statement shall be binding

upon Tenant and may be relied upon by any prospective succes-

sor to Landlord's interest in this Lease and by the then fee

owner of Battery Park City or any portion thereof, and any

prospective successor to such fee owner.

Section 31.02. Landlord agrees at any time and

from time to time upon not less than ten (i0) days' prior

notice by Tenant to execute, acknowledge and deliver to Ten-
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ant or an._other party specified by Tenant a statement in

writing certifying that this Lease is unmodified and infull

force and effect (or if there have been modifications, that

the same, as modified, is in full force and effect and stat-

ing the modifications) and the date to which each obligation

constituting the Rental has been paid, and stating whether

or not to the best knowledge of Landlord there are (a) any

continuing Defaults or Events of Default and, if so, specify-

ing each such Default and Event of Default'of which the signer

may have knowledge, (b) any obligations or liabilities of Ten-

ant incurred under the Master Sublease on or after November 3,

1981 and outstanding and unsatisfied on the day preceding the

date hereof, and if so, specifying each such obligation or

liability of which the signer may have knowledge and (c) any

claims, actions or proceedings pending, against which Land-

lord is indemnified pursuant to.Article 19 of this Lease, and

if so, specifying each such claim, action, or proceeding of

which the signer may have know!edge. Such statement shall be

binding upon Landlord and may be relied upon by any then ex-

isting or prospective (i) M0rtgagee, Subtenant, assignee o#

purchaser of all or a portion of Tenant's interest in this

Lease, (ii) purchaser of a partnership interest in Tenant (if

Tenant is a partnership), (iii) purchaser of all or a portion

of the stock of Tenant (if Tenant is a corporation) and (iv)

purchaser of all or a portion of the stock of a corporation or
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the partnership interest in a partnership which is a partner

of Tenant (if Tenant is a partnership).

ARTICLE 32

CONSENTS AND APPROVALS

Section 32.01.

(a) All consents and approvals which may be given

under this Lease shall, as a condition of their effectiveness,

be in writing. The granting of any consent or approval by a

party to perform any act requiring consent or approval Under

the terms of this Lease, or the failure an the part of a

party to object to any such action taken without the required

consent or approval, shall not be deemed a waiver by the party

whose consent was required of its right to require such con-

sent or approval for any further similar act, and each party

herebyexpressly covenants and warrants that as to all mat-

ters requiring the other party's consent or approval under the

terms of this Lease, the party requiring the consent or approval

shall secure such consent or approval for each and every hap-

pening of the event requiring such consent or approval, and

shall not claim any waiver on the part of the other party of

the requirement to secure such consent or approval.

(b) If, pursuant to the terms of this Lease, any

consent or approval by Landlord or Tenant is not to be unrea-

sonably withheld or delayed or is subject to a specified stan-

dard, then (i) unless expressly provided otherwise in this Lease,

if the party who is to give its consent or approval shall not
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have notified the other party within fifteen (15) Business Days

after receiving such other party's request for a consent or

approval that such consent or approval is granted or denied,

and if the latter, the reasons therefor in reasonable detail,

such consent or approval shall be deemed granted, and (ii)

if upon notice that a consent or approval is denied, the

notified party contests such denial in accordance with this

Lease and a final determination that the consent or'approval

was unreasonably withheld or that such specified standard

had been met so that the consent or approval should have been

granted, the consent or approval shall be deemed granted and

such granting of the consent or approval shall be the only

remedy to the party requesting or requiring the consent or

approval. If it is so determined that Landlord shall have

unreasonably withheld its consent or approval of any plans,

specifications or other drawings submitted by Tenant to Land-

lord under Article 8, Ii or 13 hereof, including, without

limitation, the Preliminary Plans and the Final Plans, then,

anything herein contained to the contrary notwithstanding,

Tenant may commence an action against Landlord in the Supreme

Court of the State of New York in New York County for damages

caused by such unreasonable withholding or delay of consent

or approval, but Landlord shall not be liable for any damages

unless it is determined in such action that Landlord arbi-

trarily and capriciously withheld such consent or approval.
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Any liabil-_ty of Landlord in such action shall be subject to

the provisions of Section 43.01.

(c) Any matter or thing which is required under

this Lease to be done "satisfactorily" or to the "satisfac-

tion" of a party need only be done "reasonably satisfacto-

rily" or to the "reasonable satisfaction" of that party.

ARTICLE 33

SURRENDER AT END OF TERM

Section 33.01. On the last day of the Term or upon

any earlier termination of this Lease, or upon a re-entry

by Landlord upon the Premises pursuant to Article 24 hereof,

Tenantshall well and truly surrender and deliver up to Land-

lord the Premises in good order, good and working condition

and good repair, ordinary wear and tear excepted, and, to

the extent that Tenant is required under this Lease but, de-

spite reasonable diligence, has been unable to Restore the

Premises, damage by fire or other casualty or condemnation

or other taking excepted ('provided that all insurance and/or

condemnation proceeds which have not been applied to such

Restoration shall have been paid to Landlord), free and clear

of all lettings, occupancies, liens and encumbrances other

than those, if any, existing at the date hereof, created by

Landlord or which lettings and occupancies by their express

terms and conditions extend beyond the Expiration Date and

which Landlord shall have consented and agreed, in writing,

may extend beyond the Expiration Date, without any payment
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or allowancle whatever by Landlord. Tenant hereby waives

any notice now or hereafter required by law with respect to

vacating the Premises on any such termination date.

Section 33.02. On the last day of the Term or

upon any earlier termination of the Lease, or upon re-entry

by Landlord upon the Premises pursuant to Article 24 hereof,

Tenant shall deliver to Landlord Tenant's executed counter-

parts of all Subleases and any service and maintenance con-

tracts then affecting the Premises, true and complete main-

tenance records for the Premises,__a_! original licenses an_

permits then pertaining to the Premises, permanent or tempo -

rary __ Occupancy then in effec£ fD=r_-each of

the Buli_, an_ a_l wa[r__r-_e_es_.then iq_gfC

fect which Ten__e•d in connection with any work or

services performed or Equipment installed in the Buildings,

together with a duly executed assignment thereof to Landlord.

ARTICLE 34

ENTIRE AGREEMENT

This Lease contains all of the promises, agreements,

conditions, inducements and understandings between Landlord

and Tenant relative to the Premises and there are no promises,

agreements, conditions, understandings:, inducements, warranties

or representations, cra! or written, expressed or implied, be-

tween them other than as herein expressly set forth and other

than as may be expressly contained in any written agreement

between the parties executed simultaneously herewith.

i
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" ARTICLE 35

QUIET ENJOYMENT

Landlord covenants that, if and as long as Tenant

shall faithfully perform the agreements, terms, covenants

and conditions hereof, Tenant and any Person claiming through

or under Tenant shall and may (subject, however, to the pro-

visions, reservations, terms and conditions of this Lease)

peaceably and quietl_ have, hold and enjoy the Premises for

the term hereby granted without molestation or disturbance

by or from Landlord or any Person claiming through or under

Landlord and. free of any encumbrance created or suffered by

Landlord, except those encumbrances created or suffered by

Tenant and those matters set forth in Exhibit "B". The fore-

going does not, and shall not be deemed to, create or give

to any Person claiming through or under Tenant or to any other

Person any claim or right of action against Landlord.

ARTICLE 36

ARBITRATION

In such cases where this Lease expressly provides

for the settlement of a dispute or question by arbitration,

and only in such cases, the party desiring arbitration shall

appoint a disinterested person as arbitrator on its behalf

and give notice thereof to the other party who shall, within

fifteen (15) days thereafter, appoint a second disinterested

person as arbitrator on its behalf and give written notice

thereof to the first party. The two (2) arbitrators thus
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appointed-shell together appoint a third disinterested person

within fifteen (15) days after the appointment of the second

arbitrator, and said three (3) arbitrators shall, as promptly

as possible, determine the matter whichis the subject of

the arbitration and the decision of. the majority of them

shall be conclusive and binding on all parties and judgment

upon the award may be entered in any court having jurisdiction.

If a party who shall have the right pursuant to the foregoing

to appoint an arbitrator fails or neglects to do so, then

and in such event, the other party (or if the two (2) arbi-

trators appointed by the parties shall fail to appoint a

third arbitrator when required hereunder, then either party)

may apply to any court of competent jurisdiction to appoint

such arbitrator. The arbitration shall be conducted in the

City and County of New York and, to the extent applicable

and consistent with this Article 36, shall be in accordance

with the Commercial Arbitration Rules then obtaining of the

American Arbitration Association or any successor body of

similar function• The expenses of arbitration shall be shared

equally by Landlord and Tenant but each party shall be respon-

sible for the fees and disbursements of its own attorneys and

the expenses of its own proof. Landlord and Tenant agree to

sign all documents and to do all other things necessary to

submit any such matter to arbitration and further agree to,

and hereby do, waive any and all rights they or either of

them may at any time have to revoke their agreement hereunder
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to submit £o arbitration and to abide by the decision rendered

thereunder. The arbitrators shall have no power to vary or

modify any of the provisions of this Lease and their jurisdic-

tion is limited accordingly. If the arbitration concerns any

Capital Improvement or Restoration, then each of the arbitra-

tors shall be licensed professional engineers or registered

architects having at least ten (i0) years' experience in the

design of office buildings, and, to the extent applicable

and consistent with this Article 36, such arbitration shall

be conducted in accordance with the Construction Arbitration

Rules then obtaining of the American Arbitration Association

or any successor body of similar function. If at the time

an arbitration takes place pursuant to this Article 36 there

is a Subtenant of all or substantially all of the Premises,

then at Tenant's option such Subtenant may participate in

the arbitration and may offer its own proof, provided that

such Subtenant bears the fees and other expenses of its counsel

and proof. Furthermore, at Tenant's option, such Subtenant

may exercise all of Tenant's rights under this Article 36

with respect to the appointment of arbitrators.

ARTICLE 37

INVALIDITY OF CERTAIN PROVISIONS

If any term or provision of this Lease or the ap-

plication thereof to any person or circumstances shall, to

any extent, be invalid or unenforceable, the remainder of

this Lease, or the application of such term or provision to
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persons om_circumstances other than those as to which it is

held invalid or unenforceable, shall not be affected there-

by, and each term and provision of this Lease shall be valid

and be enforced to the fullest extent permitted by law.

ARTICLE 38

FINANCIAL REPORTS

Section 38.01. In addition to the statements and

schedules Tenant is required by Sections 3.04, 3.05 and 10.08

to furnish to Landlord or Escrow Agent, as the case may be,

Tenant, from and after the date upon which any portion of the

Premises is leased, or rents or other charges are received

by Tenant for the use or occupancy thereof, shall furnish to

Escrow Agent the following:

(a) commencing upon Substantial Completion of the

Buildings, on or before the last day of the month next suc-

ceeding the end of each quarter!y fiscal period of each Fis-

cal Year, Tenant shall furnish to Escrow Agent a vacancy re-

port/leasing status report for the Buildings as of the end

of each such quarterly period; and

(b) as soon as" practicable after the end of each

Fiscal Year, and in any event within one hundred twenty (120)

days thereafter, Tenant shall furnish to Escrow Agent a finan-

cial statemeht of the operations of the Premises, for such

year, setting forth in each case, in comparative form, the

corresponding figures for the previous Fiscal Year, all in

reasonable detail and accompanied by a report and opinion
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thereon o_a C.P.A., which report and opinion shall be pre-

pared in accordance with generally acceptedauditing standards

relating to reporting, subject to the general exceptions

usually taken with respect to such reports and opinions.

Section 38.02. If at any time Tenant shall furnish

to any Mortgagee operating statements, financial reports or

any other statements or reports with respect to the Premises

or the operation or leasing thereof in addition to those re-

quired to be furnished by Tenant to Escrow Agent pursuant to

Section 38.01, Tenant promptly shall furnish to Escrow Agent

copies of all such additional operating statements and finan-

cial reports.

Section 38.03. Tenant shall keep and maintain at

all times full and correct records and books of account of

the operations of the Premises in accordance with generally

accepted accounting principles consistently applied through-

out the periods involved and otherwise in accordance with any

applicable provisions of each Mortgage and accurately shall

record and preserve for a period of four (4) years the records

of its operations of the Premises. Upon written request by

Landlord giving Tenant at least ten (!0) days' notice, Tenant

shall make said records and books of account available from

time to time for inspection by Escrow Agent during reasonable

business hours. Nothing contained in this Section 38.03 shall

limit the rights granted to Landlord and its representatives

247



under Section 3.06(a) to examine, audit and/or photocopy Ten-

ant's books and records.

Section 38.04. Landlord and Tenant shall cause Es-

crow Agent to hold the documents received by Escrow Agent in

accordance with the terms and provisions of the Escrow Agree-

"ment and upon an Event of Default shall cause Escrow Agent to

deliver the documents in its possession to Landlord in accor-

dance with the terms and provisions of the Escrow Agreement.

Landlord and Tenant shall comply with all of the terms and

provisions of the Escrow Agreement on their part to be per-

formed and shall cause Escrow Agent, at no cost or expense to

Landlord, to comply with all of the terms and provisions of

the Escrow Agreement on the Escrow Agent's part to be per-

formed. If Escrow Agent shall look to Tenant for indemnifi-

cation pursuant to Tenant's indemnity set forth in the Escrow

Agreement, Tenant may look to Landlord for contribution to the

same extent as if Landlord and Tenant were joint indemnifiers

of Escrow Agent under the Escrow Agreement.

Section 38.05. The obligations of Landlord and Ten-

ant hereunder, subject to the provisions of Sections 43.01 and

43.02, respectively, shall survive the Expiration Date.

ARTICLE 39

RECORDING OF MEMORANDUM

Landlord and Tenant, each upon the written request

of the other or any Mortgagee, shall execute, acknowledge and

deliver a memorandum of this Lease, and of each modification
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of this L ea_se, in proper form for recordation. EitHer party,

at its sole cost and expense, may at any time record this

Lease and any amendments hereto.

ARTICLE 40

NO DISCRIMINATION

' Section 40.01. Tenant covenants and agrees that in

the sale, transfer or assignment of its interest under this

Lease, or in its use, operation or occupancy of the Premises

and employment and conditions of employment in connection

therewith, or in its subleasing of the Premises or any part

thereof, or in connection with the erection, maintenance,

repair, Restoration, alteration or replacement of, or addi-

tion to, the Buildings (a) it shall not discriminate or permit

discrimination against any Person by reason of race, creed,

color, religion, national origin, ancestry, sex, age, disabil-

ity or marital status and (b) it shall comply with all appli-

cable federal, state and local laws, ordinances, rules and

regulations from time to time in effectprohibiting such dis-

crimination or pertaining to equal employment opportunities.

Section 40.02. Tenant shall be bound by and shall

include the following paragraphs (a) through (e) of this Sec-

tion 40.02 in all Construction Agreements, service and manage-

ment agreements and agreements for the purchase of goods and

services and any other agreements relating to the operation

of the Premises, in such a manner that these provisions shall

be binding upon the parties with whom such agreements are
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entered i_to (any party being bound by such provisions shall

be referred to in this Section as "contractor"):

(a) Contractor shall not discriminate against em-
ployees or applicants for employment because of race, creed,
color, religion, national origin, ancestry, sex, age, dis-
ability or marital status, shall comply with all applicable
federal, state and local laws, ordinances, rules and regula-
tions from time to time in effect prohibiting such discrimina-
tion or pertaining.to equal employment opportunities and shall
undertake programs of affirmative action to ensure that employ-
ees. and applicants for employment are afforded equal employ-
ment opportunities without discrimination. Such action shall
be taken with reference to, but not limited to, recruitment,
employment, job assignment, promotion, upgrading, demotion,
transfer, layoff or termination, rates of pay or other forms
of compensation, and selection for training or retraining,
including apprenticeship and on-the-job training.

(b) Contractor shall request each employment agency,
labor union and authorized representative of workers with which
it has a collective bargaining or other agreement or understandr
ing, to furnish it with a written statement that such employ-
ment agency, labor union or representative will not discrim-
inate because of race, creed, color, religion, national origin,
ancestry, sex, age, disability or marital status and that such
agency, union or representative will cooperate in the implemen-
tation of contractor's obligations hereunder.

(c) Contractor shall state in all solicitations or
advertisements for employees placed by or on behalf of con-
tractor that all qualified applicants shall be afforded equal
employment opportunities without discrimination because of
race, creed, color, religion, national origin, ancestry, sex,
age, disability or marital status.

(d) Contractor shall comply with all of the pro-
visions of the Civil Rights Law of the State of New York and
Sections 291-299 of the Executive Law of the State of New
York, shall upon reasonable notice furnish all information
and reports deemed necessary by Landlord and shall permit
access to its relevant books, records and accounts for the

purpose of monitoring compliance with the Civil Rights Law
and such sections of the Executive Law.

(e) Contractor shall include in all agreements
with subcontractors the foregoing provisions of Sections (a)
through (d) in such a manner that said provisions shall be
binding upon the subcontractor and enforceable by contractor,
Tenant and Landlord. Contractor shall take such action as
may be necessary to enforce the foregoing provisions. Con-
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tractor shrill promptly notify Tenant and Landlord of any
litigation commenced by or against it arising out of the
application or enforcement of these provisions, and Tenant
and Landlord may intervene in any such litigation.

Section 40.03. Notwithstanding the provisions of

Article 24, if Tenant fails or refuses to comply with its

obligations under Section 40.01 or 40.02, Landlord's sole

remedies shall be to apply to a court of competent jurisdic-

tion for such equitable relief as may be available to secure

the performance thereof by Tenant or to take such other action

as may be provided by law.

Section 40.04. Tenant has reviewed and participated

in the development of the Affirmative Action Program for the

Premises, a copy of which is annexed hereto as Exhibit "C".

Tenant covenants and agrees that it shall, and shall cause

each of its agents, contractors and subcontractors to, promptly

and diligently carry out its obligations under such Program in

accordance with the terms thereof. Notwithstanding the provi-

sions of Article 24, if Tenant fails to COmDI_.V with its obli-

aations under this Section 40 04 or under Exhibit "C" Land-

lord's sole remedies shall be as provided in Exhibit "C".

ARTICLE 41

MISCELLANEOUS

Section 41.01. The captions of this Lease are for

convenience of reference only and in no way define, limit or

describe the scope or intent of this Lease or in any way

affect this Lease.
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_ection 41.02. The Table of Contents is for the

purpose of convenience of reference only and is not to be

deemed or construed in any way as part of this Lease or as

supplemental thereto or amendatory thereof.

Section 41.03. The use herein of the neuter pro-

noun in any reference to Landlord or Tenant shall be deemed

to include any individual Landlord or Tenant, and the use

herein of the words "successors and assigns" or "successors

or assigns" of Landlord or Tenant shall be deemed to include

the heirs, legal representatives and assigns of any individ-

ual Landlord or Tenant.

Section 41.04. Tenant agrees to pay any and all

charges of Depository and Pledge Agent in connection with

any services rendered by Depository or Pledge Agent pursuant

to the provisions of this Lease, but the same shall be deemed

an Operating Cost for purposes of computing Net Fixed Rent.

Section 41.05. If more than one Person is named

as or becomes Landlord or Tenant hereunder, the other party

may require the signatures of all such Persons in connection

with any notice to be given or action to be taken by that

party hereunder. Each Person constituting Tenant or Landlord

(other than a limited partner, if any such Person is a limited

partnership) shall be fully liable for all of that party's

obligations hereunder, subject to Sections 43.01 and 43.02.

Any notice by a party to any Person named as the other party

and designated in Section 25.01 (or in any notice given pursu-
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ant to th&b Section) as an addressee of notices shall be

sufficient and shall have the same force and effect as though

given to all Persons named as such other party.

Section 41.06. If Tenant shall consist of more

than one Person, each Person constituting Tenant shall have

joint and several liability with respect to Tenant's obliga-

tions under this Lease to the extent of Tenant's liability

therefor under the terms of this Lease.

Section 41.07.

(a) In addition to the rights granted to Tenant

under Article ii and the Easement and Restrictive Covenant

Agreement, (i) until the streets, avenues, sidewalks and

Curbs adjacent to the Parceis and providing access to and

from the Premises shall have been dedicated to New York City

for public use, Landlord grants to Tenant, its Subtenants,

invitees and licensees, a nonexclusive easement and right-

of-way for the passage of pedestrian and vehicular traffic

over all such completed streets, avenues, sidewalks and curbs,

including, without limitation, South End Avenue (south of the

southerly line of West Thames Street) and portions of Vesey

Street and North End Avenue shown on the Easement Plan and

more particularly described in Exhibit "A", subject to such

reasonable rules and regulations as may from time to time be

enacted by Landlord and which are uniformly applicableto all

developers of Battery Park City and their subtenants, invit-

ees and licensees, and a nonexclusive easement under the same
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for structu[al support; (ii) until each of the following por-__

tions of the Civic Facilities, to wit: the esplanade and,

as shown on the Easement Plan and more particularly described

in Exhibit "A", the plaza and Pedestrian Bridges, as the case

may be, shall have been dedicated to New York City for public

use, Landlord grants to Tenant, its Subtenants, invitees and

licensees, a nonexclusive easement and right-of-way for the

passage of pedestrian traffic over such portions of the Civic

Facilities and, with respect to the plaza, a nonexclusive

easement under the same for structural support; (iii) until

the portion of the Civic Facilities constructed in the areas

designated on the Easement Plan as Easement no. 9 and Easement

no. ii and more particularl_ described in Exhibit "A" shall

have been dedicated to New York City for public use, Landlord

grants to Tenant, its Subtenants, invitees and licensees, a

nonexclusive easement on and over such portions of the Civic

Facilities for vehicular and pedestrian traffic; (iv) until

_he maintenance responsibilities for each of the following

portions of the Civic Facilities,to wit: the electrical,

gas and telephone mains and branches, as the case may be,

shall have been accepted by the appropriate public utility

company, Landlord grants to Tenant, its Subtenants, invitees
J

and licensees, a nonexclusive right to use and connect to

such mains and branches, but if the capacity of such mains

or branches is insufficient to service the Premises and other

portions of Battery Park City, Tenant shall have the superior
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right (except that such right shall not be superior to, and

shall be joint and of equal priority with, such right of each

tenant under a Severance Lease) to use and connect to such

mains and branches to the extent required for the operation

and construction of the Premises and, to the extent reason-

ably required to accommodate such right, use of such mains

and branches to service other portions of Battery Park City

(other than the Parcels covered by the other Severance Leases)

shall be excluded; and (v) until each of the following portions

of the Civic Facilities, to wit: the water mains and 5ranches

and sanitary and storm sewers shall have been dedicated to

New York City for public use, Landlord grants to Tenant, its

Subtenants, invitees and licensees, a nonexclusive right to

use and connect to such water mains and branches and sanitary

and storm sewers, but if the capacity of such mains, branches

or sewers is insufficient to service the Premises and other

portions of Battery Park City, Tenant shall 5ave the superior

right (except that such right shall not be superior to, and

shall be joint and of equal priority with, such right of each

tenant under a Severance Lease) to use and connect to such
i

mains, branches and sewers to the extent required for the op-

eration and construction of the Premises, and, to the extent

reasonably required to accommodate such right, use of such

mains, branches and sewers to service other portions of Bat-

tery Park City (other than the •Parcels covered by the other

Severance Leases) shall be excluded. The easements and rights
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granted fn[_clauses (ii) through (v) of this Section 41.07(a)

shall be subject to such reasonable rules and regulations as

may from time to time be enacted by Landlord, which, with re-

spect to the water mains and branches, shall be no more oner-

ous than the rules and regulations from time to time of New

York City with respect to similar facilities, and with respect

to the other portions of the Civic Facilities referred to.

above, shall be no more onerous than the rules and regula-

tions of Landlord with respect to similar facilities elsewhere

in Battery Park City. The easements and rights granted in

clauses (i)and (ii) shall be subject to the rights, if any,

of the Port Authorityunder the Port Authority Easement Agree-

ment. The easements and rights granted in clauses (i), (ii),

(iv) and (v) shall be subject to the rights, if any, of New

York City under the Street Mapping Agreement and the Southern

Portion Declaration of Easements. Landlord may adjust the

areas covered by the aforesaid Easement no. S and Easement

no. i! to the extent that Landlord reasonably requires such

adjustments, provided that such adjustments do not materially

adversely affect Tenant's construction, use or operation of

the Premises. Upon substantial completion (which shall mean

that temporary or permanent Certificate(s) of Occupancy shall

have been issued for the Civic Facilities in question, or, in

the case of Civic Facilities of the type for which Certificates

of Occupancy are not issued, that such Civic Facilities shall

have been completed to the extent that they may be put into
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service for their intended use) of the Civic Facilities in the

areas of such Easement no. 9 and Easement no. ii, (x) Landlord

shall furnish Tenant with "as-built" surveys respectively des-

ignating the metes and bounds and elevations (which shall re-

fer to the New York City Datum Plane) of such Civic Facili-

ties, and (y) Tenant's rights under clause (iii) of this Sec-

tion 41.07(a) shall be limited to the areas actually occupied

by such Civic Facilities as shown on the "as-built" surveys

therefor.

(b) In addition to the rights granted to Tenant un-

der Article ii, Section 41.07(a) and the Easement and Restric- •

tive Covenant Agreement, Landlord grants to Tenant and its

Subtenants, successors and assigns (whether by operation of

law or otherwise) for the Term of this Lease, exclusive ease-

merits in the areas located in Parcel C adjacent to the eastern

side of Parcel D, which easement areas are designated as Ease-

ments no. 17A and no. 17B on the Parcel Lines Easement Plan and

more particularly described in Exhibit "A", for the construc-

tion, instal!ation, ownership, operation, repair, maintenance,

Restoration, control and use in such easement area of a por-

tion of the parking garage and the garage air handling system

located principally in the Premises, together with a nonexclu-

sire easement for access thereto through Parcel C, provided

that to the extent such.access easement is used for (i) pedes-

trian ingress to and egress" from such portion of the parking

garage, such easement shall be limited to the public portions
o

257



_ ° .

of Parcel C and (ii) vehicular ingress to and egress from such

portion of the parking garage, such easement shall be limited

to the public driveways of Parcel C. Upon substantial comple-

tion of Tenant's construction and installation work in the ex-

clusive easement areas granted to Tenant in this Section

41.07(b), Tenant shall furnish to Landlord and the tenant un-

der the Severance Lease for Parcel C an "as-built" survey des-

ignating the metes and bounds and elevations (which shall re-

fer to the New York City Datum Plane) of such easement areas,

and such easement areas and Tenant's rights with respect

thereto under this Section 41.07(b) shall be limited to the

areas actually occupied by such portion of the parking garage

and garage air handling system as shown on the "as-built" sur-

vey therefor. Landlord agrees that if any changes in the

boundary lines of Parcels B and/or C and/or D cause any por-

tion _f the areas designated as Ea{ements no. 17A and/or no.

17B on the Parcel Lines Easement Plan to be located in Parcel

B, then the rights granted to Tenant pursuant to this Section

41.07(b) shall pertain to and include such portion (or por-

tions) of Easement no. 17A and/or Easement no. 17B lo_ated in

Parcel B as well as the portion(s) of such _ located

in Parcel C, and the provisions of this Section 41.07(b) and

Section 41.07(c) which refer to the Severance Lease for Parcel

C or the tenant of Parcel C shall be deemed in each instance

to refer also to the Severance Lease for Parcel B or the ten-

ant of Parcel B, as the case may be.
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ic) The exclusive easement areas granted to Tenant

unde_ Section 41.07(b) shall be used, and any work which Ten-

ant performs or causes to be performed in, on, about or with

respect to such easement areas in connection with Tenant's

construction, installation, ownership, operation, maintenance,

repair, Restoration, control and use of Tenant's facilities

and equipment therein shall be performed, in accordance with

the applicabl_ provisions of the Severance Lease for Parcel C.

Such work shell also be performed with reasonable diligence,

subject to Unavoidable Delays, in a good and workmanlike man-

ner and so that such work does not unreasonably interfere with

the ownership, construction, development, use, operation,

maintenance, repair or Restoration of Parcel C by the tenant

under the Severance Lease for Parcel C_ Tenant shall indemni-

fy and save the tenant under the Severance Lease for Parcel C

harmless from and against any and all liabilities, suits, ob-

ligations, fines, damages, penalties, claims, costs, charges

and expenses:_ including, without limitation, reasonable engi-

neers', architects' and attorneys' fees and disbursements,

which may be _imposed upon or incurred by or asserted against

such tenant by reason o_ (i) a breach or default by Tenant in

the performance of its obligations udder this Section 41.07(c)

or (ii) any _f Tenant's activities in, on, about or with re-

spect to the exclusive easements located in Parcel C granted

to Tenant under Section 41.07(b), including, without limita-

ti?D, Tenant/s construction, installation, ownership, opera-

259



tion, maintenance, repair, Restoration, control and use of

Tenant's facilities and equipment located in that portion of

the parking garage and the garage air handling system located

in Parcel C. The tenant under the Severance Lease for Parcel

C shall be a third-party beneficiary with respect to the per-

formance by Tenant of its obligations under this Section

41.07(c) and the foregoing indemnity.

(d) The easements and rights with respect thereto

granted to Tenant by Landlord pursuant to this Lease shall

terminate upon the expiration or earlier termination of this

Lease, to the extent, if any, that such easements and rights

have not been terminated earlier pursuant to the terms of this

Lease.

(e) Landlord and Tenant agree that Landlord shall

have, and Landlord expressly reserves, (i) an exclusive ease-

ment in an area in the north Courtyard Wing, which easement

area is designated as Easement no. 14 on the Parcel Lines

Easement Plan and more particularly described in Attachment I

to Exhibit "B", for the construction, installation, ownership,

operation, maintenance, repair, replacement, Restoration, con-

trol and use of mechanical equipment for the operation of the

buildings on Parcel C, together with a nonexclusive easement

for access thereto through the Courtyard and the north Court-

yard Wing, and (ii) exclusive easements in the areas in the

south Courtyard Wing, which easement areas are designated as

Easements no. 15A and no. 15B on the Parcel Lines Easement
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Plan and more particularly described in Attachment I to Exhib-

it "B", for the construction, installation, ownership, opera-

tion, maintenance, repair, replacement, Restoration, control

and use of mechanical equipment for the operation of the

buildings on Parcel C, together with a nonexclusive easement

for access thereto through the Courtyard and the south Court-

yard Wing. Landlord may adjust the areas covered by the

aforesaid easements to the extent that Landlord reasonably re-

quires such adjustments, provided that such adjustments do not

materially adversely affect Tenant's cons£ruction, use Or op-

eration of the Premises• Upon substantial completion of the

facilities in the easement areas in question, (x) Landlord

shall furnishTenant with "as-built" surveys respectively des-

ignating the metes and bounds and elevations (which shall re-

fer to the New York City Datum Plane) of such easement areas,

and (y) Landlord's reserved rights under this Section 41.07(e)

shall be limited to the areas actually occupied by such facil-

ities as shown on the "as-built" surveys therefor. Such ex-.

clusive easement areas shall be used and any work which Land-

lord performs or causes to be performed in, on, about or with

respect to such exclusive easement areas, shall be performed

in accordance with the applicable provisions of this Lease.

Such work shall alsobe performed with reasonable diligence,

subject to Landlord's Unavoidable Delays, in a good and work-

manlike manner and so that such work does not unreasonably in-

terfere with the construction, development, ownership, opera-
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tion, maintenance, repair, Restoration, control or use of the

Premises. Subject to the provisions of the last sentence of

this Section 41.07(e), Landlord shall indemnify and save Ten-

ant harmless from and against any and all liabilities, suits,

obligations, fines, damages, penalties, claims, costs, charges

and expenses, including, without limitation, reasonable engi-

neers', architects' and attorneys' fees and disbursements,

which may be imposed upon or incurred by or asserted against

Tenant by reason of (r) a breach or default by Landlord in the

performance of its obligations under this Section 41.07(e) or

(s) any of Landlord's activities in, on, about or with respect

to Easement no. 14 or Easements no. 15A and no. 15B, includ-

ing, without limitation, the construction, installation, own-

ership, operation , maintenance, repair, replacement, Restora-

tion, control and use of the facilities and equipment located

in such respective easement areas. Tenant acknowledges that
I

Landlord has granted Easements no. 14, no. 15A and no. 15B and

its rights hereunder with respect to such easements to the

tenant under the Severance Lease for Parcel C, and has imposed

its obligations hereunder with respect thereto upon such ten-

ant pursuant to the terms of the Severance Lease for Parcel C.

Tenant shall be and have the rights of a third-party benefi-

ciary with respect to the performance by such tenant of such

obligations under the Severance Lease for Parcel C, Tenant

shall look solely to the tenant under the Severance Lease for

Parcel C (or the tenant of any new Severance Lease for Parcel
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C under which such tenant is granted such easements and

rights) for the performance of Landlord's obligations under

this Section 41.07(e) with respect to Easements no. 14, no.

15A and no. 15B, and Landlord shall have no liability to Ten-

ant, and Tenant shall make no claim against Landlord, with re-

spect to such obligations, except for claims and liabilities

that arise during any period in which a Severance Lease is not

in effect for Parcel C.

(f) If a boundary line of the Premises is to be re-

defined by an amendment to this Lease to be entered into pur-

suant to Section ll.05(b), and as a result of such redefini-

tion any portion of the areas designated as Easements no. 17A

and no. 17B on the Parcel Lines Easement Plan is located in

the Premises, then such portion of Easements no. 17A and/or

17B shall be deemed deleted from the area in which, pursuant

to Section 41.07(b), Tenant is granted an exclusive easement

for a portion of the parking garage and garage air handling

system. If as a result of any redefinition of.a boundsry line

of the Premises by an amendment to this Lease to be entered

into pursuant to Section ii.05(b), any portion of the parking

garage and garage air handlingsystem which has been con-

structed or instailed or is intended to be constructed or in-

stalled is, or, if so constructed or installed as intended,

would be, located within a portion of Parcel C which is not in

the'areas designated as Easement no. 17A or no. 17B, as the

case may be, and such portion of the parking garage and garage
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air handling system would, but for such redefinition of a

boundary line of the Premises, be located entirely within the

Premises and/or the are_designated as Easements no. 17A and/

or no. 17B, respectively, then such portion or portions of

Parcel C shall be deemed added to Easement no. 17A or no. 17B,

as the case may be, and, with respect thereto, Tenant shall

have the rights and be subject to the terms and conditions set

forth in Sections 41.07(b), (c) and (d) with respect to such

easement(s).

(g) If a boundary line of the Premises is to be re-

defined by an amendment to this Lease to be entered into pur-

suant to Section ll.05(b), and as a result of such redefini-

tion any portion of the areas designated as Easements no. 14,

no. 15A and no. 15B on the Parcel Lines Easement Plan is lo-

cated in Parcel C, then such portion of Easements no. 14, no.

15A and/or no. 15B, as the case may be, shall be deemed de-

leted from the area in which, pursuant to Section 41.07(e),

Landlord reserves an exclusive easement for the north Court-

yard WingWin the case of Easement no. 14 and the south Court-

yard Win_in the case of Easements no. 15A and no. 15B. If as

a result of any redefinition of a boundary line of the Prem-

ises by an amendment to this Lease to be entered into pursuant

to Section Ii.05(b), any portion of the north Courtyard Wing$

and/or south Courtyard Wing_ as the case may be, which has

been constructed or installed or is intended to be constructed

or installed, is, or if so constructed or installed as intend-
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ed, would be, located within a portion of the Premises which

is not in the area designated as Easement no. 14, no. 15A or

no. 15B, as the case may be, and such portion of the north

Courtyard wing'or south Courtyard Wing%'would, but for such re-

definition of a boundary line of the Premises, be located en-

tirely within Parcel C and/or the areas designated as Easement

no. 14, no. 15A or no. 15B, respectively, then such portion or

portions of the Premises shall be deemed added to EasementSno.

14, no. 15A and/or no. 15B, as the case may be, and with re-

spect thereto, Landlord shall have the rights and be subject

to the terms and conditions set forth in Section 41.07(e) with

respect to Easement no. 14, no. 15A or no. 15B, as the case

may be.

Section 41.08. Except as otherwise expressly pro-

vided in this Lease, there shall be no merger of this Lease or

the leasehold estate created hereby with the fee estate in the

Premises or any part thereof by reason of the same Person ac-

quiring or holding, directly or indirectly, this Lease or the

leasehold estate created hereby or any interest in this Lease

or in such leasehold estate as well as the fee estate in the

Premises.

Section 41.09. Tenant shall store all refuse from

the Premises off the streets in an enclosed area, and in a

manner satisfactory to Landlord.

Section 41.i0. Tenant promptly shall apply to the

appropriate authorities to obtain a separate real estate tax
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lot designation for the Premises, and shall reapply as and

when appropriate if such separate designation has not been ob-

tained, and the tax assessment for such tax lot shall be the

basis for calculating PILOT payments under Section 3.02 hereof

and Substitute PILOT payable under Section 11.06. If required

by such authorities, Landlord shall join, at no cost or ex-

pense to it, in any such application. If Tenant shall not

have been able to obtain a separate tax lot designation, Land-

lord and Tenant shall cooperate to obtain for the Premises a

separate, undivided tax assessment for the 1982-83 Tax Year

and for each Tax Year thereafter for which a separate tax lot

designation was not obtained. If New York City shall fail to

determine either divided or undivided separate assessments,

the assessed value of the Premises shall be determined in the

manner provided in Article XVII of the Master Lease, provided

that in making such determination there shall be taken into

consideration the equalization rates then applicable to office

buildings situated in the Borough of Manhattan. Landlord

shall permit Tenant and Tenant's representatives, witnesses

and Mortgagees, at Tenant's own cost and expense, to partici-

pate in such procedure for making such determination, which

participation shall not include selection of Landlord's ap-

praiser.

Section 41.11. Landlord represents and warrants

that as of the date of execution of this Lease, the Settlement

Agreement, the Memorandum of Understanding and the Option to
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Purchase have not been amended or supplemented, and Landlord

shall not enter into or cause there to be entered into any

amendment or supplement thereof which adversely affects Ten-

ant's rights with respect to the Premises or the Civic Facili-

ties, the Western Parcel or the Northern Parcel, unless same

is consented to by Tenant or is made subject and subordinate

to this Lease.

Section 41.12. Each of the parties represents and

warrants to the other that it has not dealt with any broker,

other than officers, directors or employe_s of Tenant and Af-

filiates of Tenant who are also brokers, in connection with

this lease transaction. Tenant covenants and agrees that if

any claim is made by any broker, licensed or otherwise, in-

cluding, without limitation, any officer, director or employee

of Tenant or an Affiliate of Tenant, who shall claim to have

acted or dealt with Tenant in connection with this transac-

d

tion, Tenant will pay the brokerage commission, fee or other

compensation to which such broker is entitled.

Section 41.13. This Lease may not be changed, modi-

fied, or terminated orally, but only by a written instrument

of change, modification or termination executed by the party

against whom enforcement of any change, modification, or ter-

mination is sought.

Section 41.14. This Lease shall be governed by and

construed in accordance with the laws of the State of New

York.
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Section 41.15. The agreements, terms, covenants and

conditions herein shall be binding upon, and shall inure to

the benefit of, Landlord and Tenant and their respective suc-

cessors and (except as otherwise provided herein) assigns.

Section 41.16. All references in this Lease to "Ar-

ticles" or "Sections" shall refer to the designated Article(s)

or Section(s), asthe case may be, of this Lease.

Section 41.17. All plans, drawings, specifications

and models required to be furnished by Tenant to Landlord un-

der this Lease, including, without limitation, the Site Plans,

the Preliminary Plans and the Final Plans, and all plans,

drawings, specifications or models prepared in connection with

any Restoration or Capital Improvement, shall become the sole

and absolute property of Landlord upo0 the Expiration Date or

any earlier termination of this Lease, it being agreed by

Landlord tha£, except as otherwise provided in the Project Op-

erating Agreement, Landlord shall use same only in connection

with the use, ownership, operation and maintenance of the

Premises. Tenant shall deliver all such documents to Landlord

promptly upon the Expiration Date or any earlier termination

of this Lease. Tenant's obligation under this Section 41.17

shall survive the Expiration Date.

Section 41.18. All references in this Lease to "!i'

censed professional engineer" or "registered architect" shall

mean a professional engineer or architect who is licensed or

registered, as the case may be, by the State of New York.
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Section 41.19. This Lease shall not be construed to

create a partnership or joint venture between the parties, it

being the intention of the parties only to create a landlord

and tenant relationship. °

Section 41.20. If there shall beany conflict or

variation between this Lease and any of the other Severance

Leases, the provisions of this Lease shall prevail with re-

spect to the Premises.

Section 41.21. All references in this Lease to

"levels" shall mean the number of feet above ("+") or below

("-") the elevation datum used by the Topographical Bureau,

Borough of Manhattan, which is 2.75 feet above the elevation

datum used by the United States Coast and Geodetic Survey,

mean sea level, Sandy Hook, New Jersey.

ARTICLE 42

CROSS-DEFAULT

Section 42.01. Simultaneously herewith the parties

have entered into a Severance Lease for each of the other Par-

cels. Except as otherwise expressly provided in this Article,

(a) a Default under any of the Other Severance Leases shall be

deemed a Default under this Lease, (b) Landlord shall give

Tenant and each Mortgagee required to be given notices of De-

fault under this Lease, a true copy of the notice of such De-

fault, if any, required under such Severance Lease, concur-

rently with the notice given to the tenant under such Sever-

ance Lease and (c) an Event of Default with respect to such
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Severance Lease resulting from such Default shall be deemed an

Event of Default under this Lease, giving rise to the remedies

described in Article 24, including, without limitation, Land-

lord's right to terminate this Lease. For the purposes of

this Article, the terms "Default" and "Event of Default" when

applied to a Severance Lease shall have the same meaning as is

provided for those terms under such Severance Lease.

Section 42.02. If an event has occurred which would

constitute a Default or an Event of Default under any of the

other Severance Leases but under the terms of the Severance

Lease in question such event is not deemed to be a Default or

an Event of Default because (a) the mortgagee of such Sever-

ance Lease has foreclosed or has taken possession by receiver

of the premises demised thereunder and (b) such mortgagee is

proceeding to cure such Default or Event of Default, then such

event shall nonetheless be deemed an Event of Default under

this Lease, giving rise to the remedies described in Article

24, including, without limitation, Landlord's right to termi-

nate this Lease.

Section 42.03. It shall be an Event of Default

hereunder if the buildings on two or more Parcels (which may

include the Premises) containing at least 2,700,000 Net Rent-

able Square Feet in the aggregate, shall not be Fully Enclosed

on or before December 31, 1987, as such date may be extended

by Unavoidable Delays, as defined in the Severance Lease in

question. Such Event of Default shall give rise to the reme-
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dies described in Article 24, including, without limitation,

Landlord'sright to terminate this Lease.

Section 42.04. The provisions of Sections 42.01,

42.02 and 42.03 (the "Cross-Default Provisions") shall be ren-

dered void and of no force or effect when (a) the Buildings

constructed pursuant to this Lease are substantially complete,

(b) the Buildings on Parcels A and C are each substantially

complete, (c) the Winter Garden is substantially complete and

(d) either (i) the Buildings on Parcel B, other than the Win-

ter Garden, are Fully Enclosed or (ii) if not, Tenant shall

deposit or cause to be deposited with Landlord (unless pursu-

ant to Article 42 of the Severance Lease for Parcel A, B or C,

as the case may be, there is then on deposit withLandlord)

one or more letters of credit (or the proceeds thereof) in the

aggregate amount of Fifty Million Dollars ($50,000,000), ex-

clusive of any amounts deposited 9nder Article ii hereof. If

Tenant deposits or causes to be deposited hereunder the secu-

rity referred to in clause (d)(ii) of this Section 42.04 be-

cause the Buildings on Parcel B, other than the Winter Garden,

are not Fully Enclosed, such security shall be returned to the-

party or parties which deposited the same under this Lease or

their assignees (less any amount of security applied by Land-

lord pursuant to Article II or Section 42.08 of this Lease or

any of the other Severance Leases and not restored as required

thereunder) when the Buildings on Parcel B, other than the

Winter Garden, are Fully Enclosed. The terms "Buildings",
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"substantially complete" and "Fully Enclosed" used in this

Section 42.04 shall have the meaning given such terms in the

Severance Lease for the Parcel in question.

Section 42.05. Nothing contained in Section 42.04

shall be construed or Seemed to give any right, as third-party

beneficiary or otherwise, to (a) the tenants under the Sever-

ance Leases for, respectively, Parcel A, B or C to enforce any

of the provisions of Section 42.04, or (b) Tenant to enforce

any of the provisions of Article 42 of the Severance Leases

for Parcel A, B or C.

Section 42.06. Any dispute under this Article 42

shall be determined by arbitration pursuant to Article 36.

Section 42.07. The Tenant under this Lease shall

not assign or otherwise transfer the leasehold estate in this

Lease to Olympia & York Battery Park Company or any of its Af-

filiates if (a) there exists a Default or an Event of Default

(as such terms are defined in the Severance Lease in question)

under any of the Severance Leases under which Olympia & York

Battery Park Company or an Affiliate thereof is the tenant or

an event which, but for the provisions of Section 10.13(b) of

any of the Severance Leases, would constitute a Default or an

Event of Default under any of such Severance Leases, (b) any

Severance Lease shall have been terminated by reason of the

Default (as defined therein) of Olympia & York Battery Park

Company or an Affiliate thereof as the tenant thereunder, or

(c) a Mortgagee by receiver or otherwise or its designee or
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nominee or the purchaser from any of the same at a foreclosure

sale or by assignment in lieu of foreclosure shall have ob-

tained possession of any Parcel from Olympia & York Battery

Park Company or an Affiliate thereof by reason of a default

under the terms of a Mortgage.

Section 42.08. (a) Each letter of credit deposited

with Landlord pursuant to this Article 42 shall be a clean,

irrevocable letter of credit, having a term of not less than

one (I) year, payable in United States Dollars, issued by and

drawn on a commercial bank, having an office in the Borough of

Manhattan, which is a member of the New York Clearing House

Association or any successo# body of similar function, in form

and content reasonably satisfactory to Landlord, for the ac-

count of Landlord. Further, each letter of credit shall pro-

vide (i) that it is transferable to Landlord's permitted suc-

cessors in interest under this Lease and the trustee(s) from

time to time under the General Bond Resolution establishing

and creating an issue of Battery Park City Authority Bonds and

the Series A Resolution adopted pursuant to said General Bond

Resolution, respectively adopted May 5, 1972, as the-same may

have been or may hereafter be amended from time to time, and

any future Series Resolutions adoptedpursuant to said General

Bond Resolution, as any such Series Resolutions may thereafter

be amended from time to time, and (ii) that acceptance of the

letter (or letters) of credit by said trustee(s) shall consti-

tute an agreement by said trustee(s) to deal with the letter
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(or letters) of credit in accordance with the terms and condi-

tions of this Lease relating thereto as if said trustee(s)

were permitted successors to Landlord's interest under the

Lease. Each letter of credit deposited under this Article 42

shall be renewed annually until such time as Landlord shall be

required to return such letter of credit pursuant to Section

42.04. Each renewed letter of credit shall be delivered to

Landlord not less than fifteen (15) days before the expiration

of the then current letter of credit. Failure of Tenant to

provide, or cause to be provided, the renewed letter (or let-

ters) of credit in accordance with this Section 42.08 shall be

deemed an Event of Default giving rise to the remedies de-

scribed in Article 24. Upon failure of Tenant to renew, or

cause to be renewed, any letter (or letters) of credit in ac-

cordance with this Section 42.08, or upon any Event of Default

under this Lease or any other Severance Lease (other than a

Severance Lease as to which the Cross-Default Provisions have

been rendered void and of no force or effect pursuant to Sec-

tion 42.05 thereof in the case of the Severance Lease for Par-

cel A or Parcel C, or Section 42.04 thereof in the case of the

Severance Lease for Parcel B), regardless of whether at the

time in question this Lease is then cross-defaulted with such

Severance Lease pursuant to the terms of this Article 42,

"Landlord shall have the right, without any notice to Tenant,

to present for payment the letter (or letters) of credit Land-

lord is then holding pursuant to this Article 42, and to apply
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the proceeds thereof as provided in Section 42.08(b). If

Landlord presents a letter (or letters) of credit for payment

upon Tenant's failure to renew or cause the renewal of the

letter (or letters) of credit as required by the provisions of

this Section 42.08(a), the amount of each renewal letter of

credit required to be deposited under this Section 42.08(a)

shall be reduced by the amount of the letter (or letters) of

credit theretofore presented by Landlord for payment, paid to

Landlord and not applied by Landlord as permitted by Section

42.08(b). If the amount realized by Landlord upon presenting

a letter (or letters) of credit for payment, less any portion

thereof which Landlord shall have so applied, shall be less

than the amount then required to be on deposit under this Ar-

ticle 42, failure of Tenant to deposit or cause to be deposit-

ed a letter (or letters) of credit in the amount of such defi-

ciency within five (5) days after notice thereof shall be

deemed an Event of Default giving rise to the remedies de-

scribed in Article 24. If, after Landlord shall have present-

ed a letter (or letters) of credit for'payment and received

payment thereon, Tenant shall furnish or cause to be furnished

to Landlord a letter (or letters) of credit in the amount then

required to be on deposit under this Article 42, Landlord

shall return to Tenant or the party or parties (if such party

is not Tenant) which deposited the letter (or letters) of

credit in question the sums received by Landlord upon present-

ing such letter (or letters) of credit, less any sums which
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Landlord shall have applied pursuant t0 Section 42.08(b).

Tenant or the party (if such party is not Tenant) which depos-

ited any letter of credit pursuant to this Article 42 shall be

entitled to substitute for the same a letter (or letters) of

credit in the same amount as the security being replaced, pro-

vided'that such substitute letter (or letters) of credit shall

comply with the requirements of this Section 42.08(a).

(b) At any time and from time to time prior to the

return of the letter (or letters) of credit (or the proceeds

thereof) as provided in Section 42.04, if there shall be any

existing and unremedied Event of Default under this Lease or

any other Severance Lease (other than a Severance Lease as to

which the Cross-Default Provisions have been rendered void and

of no force or effect pursuant to Section 42.05 thereof in the

case of the Severance Lease for Parcel A or Parcel C, or Sec-

tion 42.04 thereof in the case of the Severance Lease for Par-

cel B), whether or not this Lease is thereby terminated, Land-

lord is hereby authorized by Tenant, without any notice to

Tenant, to apply all or a portion of the proceeds of such let-

ter (or letters) of credit and/or the proceeds of any letter

(or letters) of credit or other security deposited under Arti-

cle ii of this Lease, to the payment of any sums then due or

thereafter becoming due under this Lease or such other Sever-

ance Lease and/or to the payment of any damages resulting from

such Event of Default, and Landlord may draw on any of the

foregoing security in such order as Landlord, in its sole dis-
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cretion, chooses. In furtherance of the foregoing, and not in

limitation thereof, if any of the events described in clause

(e), (f), (g), (h) or (k) of Section 24.01 shall occur, then

to the extent permitted by law, the amounts deposited under

this Article 42 at all times shall remain subject to the pro-

visions of Section 24.01 and this Section 42.08. The letter

(or letters) of credit (or theproceeds thereof) held by Land-

lord pursuant to this Section 42.08 shall be subject to the

relevant provisions of Sections 7-103 and 7-105 of the General

Obligations Law of the State of New York, except that at any

time and from time to time if there shall be any existing and

unremedied Event of Default under another Severance Lease

(other than a Severance Lease as to which the Cross-Default

Provisions have been rendered void and of no force or effect

pursuant to Section 42.05 thereof, in the case of the Sever-

ance Leases for Parcels A and C, or Section 42.04 in the case

of the Severance Lease for Parcel B), whether or not such Sev-

erance Lease is thereby terminated, Landlord is hereby autho-

rized by Tenant to apply all or a portion of the letter (or

letters) of credit (Or the proceeds thereof) deposited under
k

this Article 42 to the payment of any sums then due or there-

after becoming due under such Severance Lease and/or to the

payment of any damages resulting from such Event of Default.

If all or any portion of the security deposited under this Ar-

ticle 42 shall have been applied by Landlord as permitted un-

der this Section 42.08(b), and if this Lease shall not have
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been termfnated, Tenant immediately shall restore, or shall

cause the restoration of, the security to its then required

amount.

Section 42.09. In lieu of or in addition to any

letter (or letters) of credit required to be deposited with

Landlord under this Article 42 (including, without limitation,

a renewed letter of credit pursuant to Section 42.08(a)), Ten-

ant may deposit cash. If pursuant to the preceding sentence,

Tenant shall deposit any cash with Landlord, Landlord, at Ten-

ant's direction, shall promptly, in the name and for the bene-

fit and account of Landlord, invest Such cash in certificates

of deposit, having the maturities designated by the Person de-

positing such cash, issued by one or more commercial banks

designated by such Person, which are members of the New York

Clearing House Association or any successor body of similar

function, provided that such certificate(s) of deposit are

payable on demand without forfeiture of principal. Provided

that there shall exist no Event of Default under this Lease or

any other Severance Lease (other than a Severance Lease as to

which the Cross-Default Provisions have been rendered void and

of no force or effect pursuant to Section 42.05 thereof in the

case of the Severance Lease for Parcel A or Parcel C, or Sec-

tion 42.04 thereof in the case of the Severance Lease for Par-

cel B), and there is no deficiency in the amount of security

which Landlord is entitled to hold under Section ll.10 or Ar-

ticle 42 of this Lease or any other Severance Lease, Landlord
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shall remit promptly to the Person depositing the cash with

which such certificates of deposit were purchased, all inter-

est accrued and paid on such certificates. Any and all such

certificates of deposit may be presented by Landlord for pay-

ment at the same time and under the same conditions as Land-

lord would have been entitled to present for payment any let-

ters of credit deposited with Landlord pursuant to this Arti-

cle 42, and the proceeds of any such certificates of deposit

may be applied by Landlord for the same purposes and in such

manner as Landlord would have been entitled to apply the pro-

ceeds of any such letters of credit. Provided there exists no

Event of Default under this Lease or any Severance Lease (oth-

er than a Severance Lease as to which the Cross-Default Provi-

sions have been rendered void and of no force or effect pursu-

ant to Section 42.05 thereof in the case of the Severance

Lease for Pa#cel A or Parcel C, or Section 42.04 thereof in

the case of the Severance Lease for Parcel B), as. each such

certificate of deposit matures from time to time, the proceeds

thereof, excluding accrued interest and any portion of such

proceeds not so applied by Landlord, shall be invested upon

the same terms and conditions set forth in the foregoing pro-

visions of this Section 42.09. All references to the proceeds

of letters of credit in this Article 42 shall mean and in-

clude, in addition to such proceeds, (i) any cash deposited

with Landlord pursuant to this Section 42.09 which has not yet

• been invested in certificates of deposit, and (ii) the pro-
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ceeds of any certificate(s) of deposit in which Landlord has

invested cash deposited pursuant to this Section 42.09. Land-

lord shall have no liability to Tenant, and Tenant shall make

no claim against Landlord, if for any reason the bank issuing

any certificate of deposit purchased by Landlord pursuant to

this Section 42.09 shall become insolvent or shall refuse to

pay all or any portion of the principal or interest of such

certificate of deposit or if the value of any such certificate

of deposit shall be less than the principal amount thereof, it

being understood and agreed that Tenant shall bear the risk of

loss with respect to any certificate of deposit purchased by

Landlord pursuant to this Section 42.09. In addition, if for

any reason the bank issuing any certificate of deposit pur-

chased by Landlord pursuant to this Section 42.09 shall fail

or refuse to pay the same or the value of any such certificate

of deposit shall be less than the principal amount thereof,

Tenant shall immediately deliver to Landlord in replacement of

such certificate either (x) a letter of credit in an amount

equal to the principal amount of such certificate and other-

wise complying with the requirem4nts of Section 42.08, or (y)

an amount of cash equal to the principal amount of such cer-

tificate. Upon delivery of such replacement letter of credit

or cash deposit, Landlord shalltransfer to Tenant such cer-

tificate for which the letterof credit or cash has been sub-

stituted. The failure of Tenant within five (5) Business Days

after the notice to replace any such certificate with cash or
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a letter of credit as aforesaid, shall be deemed an Event of

Default under this Lease. Notwithstanding anything which may

be to the contrary in this Lease, if at the time Landlord is

required to return security under this Lease, the security to

be returned is in the form of certificates of deposit which

have not yet matured, Landlord shall hold such certificates in

trust for the Person to whom such security is to be returned

until such certificates mature, whereupon Landlord shall

promptly redeem such certificates and remit the proceeds

thereof to such Person.

Section 42.10. At such time as the Cross-Default

Provisions are rendered void and of no force or effect pursu-

ant to Section 42.04 hereof, Landlordshall execute and deliv-

er to the then Tenant under this Lease a record_ble instru-

ment, in form and substance reasonably satisfactory to such

Tenant, acknowledging that such provisions are void and of no

force or effect with respect to such Tenant and its successors

and assigns.

ARTICLE 43

LIMITATION OF LIABILITY

Section 43.01. (a) The liability of Landlord here-

under for damages or otherwise shall be limited to Landlord's

interest in the Premises and this Lease, including, without

limitation, (i) the rents, issues and profits thereof, (ii)

the proceeds of any insurance policies covering or relating to

the Premises, (iii) any awards payable in connection with any
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condemnation of the Premises or any part thereof, (iv) the

amounts received or receivable by Landlord in connection with

a sale, transfer or assignment of Landlord's interest in the

Premises or this Lease to the extent that such amounts have

not. been distributed by Landlord, and (v) any other rights,

privileges, licenses, franchises, claims, causes of action or

other interests,-sums or receivables appurtenant to the Prem-

ises, provided, however, that all of the foregoing shall be

subject to the General Bond Resolution establishing and creat-

ing an issue of Battery Park City Authority Bonds and the Se-

ries A Resolution adopted pursuant to said General Bond Reso-

lution, respectively adopted May 5, 1972, as the same may have

been or may hereafter be amended from time to time, and any

future Series Resolutions adopted pursuant to said General

Bond Resolution, as any such Series Resolutions may thereafter

be amended from time to time, except that Tenant's rights un-

der this Section 41.03(a) shall not be subject to any future

amendment to said Bond Resolution or Series A Resolution or

any future Series Resolution to the extent that the same fur- .

ther limits such rights with respect to Landlord's interest in

the Premises and this Lease, as distinguished from Landlord's

interest in the monetary items referred to in clauses (i)

through (v) hereinabove. Neither Landlord nor any of the di-

rectors, officers, employees, agents or servants of Landlord

shall have any liability (personal or otherwise) hereunder be-

yond Landlord's interest in the Premises and this Lease, and
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no other property or assets of Landlord or any of the direc-

tors, officers, employees, agents or servants of Landlord

shall be subject to levy, execution or other enforcement pro-

cedure for the satisfaction of Tenant's remedies hereunder;

provided, however, that the foregoing limitation of Landlord's

liability shall not apply to any liabilities that Landlord may

incur by reason of any conveyance, lien or encumbrance made or

caused by it in violation of the provisions of Section 29.02.

(b) If Tenant's right to use and occupy the Prem-

ises or any portion thereof in accordance with the terms of

this Lease is adversely affected by the enforcement of a Re-

quirement by any Governmental Authority in its capacity as the

Governmental Authority charged with the enforcement of such

Requirement (as distinguished from its capacity as Landlord if

such Governmental Authority is also Landlord), Landlord (as

Landlord and not as the Governmental Authority enforcing such

Requirement if such Governmental Authority is also Landlord)

shall not be deemed responsible for any such adverse effect,

Tenant shall not assert any claim against Landlord (as'Land-

lord and not as the Governmental Authority enforcing such Re-

quirement if such Governmental Authority is also Landlord)

with respect thereto, and Tenant hereby releases Landlord (as

Landlord and not as the Governmental Authority enforcing such

Requirement if such Governmental Authority is also Landlord)

from liability with respect thereto.
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Section 43.02. (a) From and after Substantial Com-

pletion of the Buildings , the liability of Tenant hereunder

for damages or otherwise shall be limited to Tenant's interest

in the Premises and this Lease, including, without limitation,

the rents, issues and profits therefrom, the proceeds of any

insurance policies covering or relating to the Premises, any

awards payable in connection with any condemnation of the

Premises or any part thereof, the amounts received or receiv-

able by Tenant in connection with a sale, transfer or assign-

ment of Tenant's interest in the Premises or this Lease to

the extent that such amounts have not been distributed by Ten-

ant, and any other rights, privileges, licenses, franchises,

claims, causes of action or other interests, sums or receiv-

ables appurtenant to the Premises.. From and after Substantial

Completion of the Buildings, neither Tenant nor any partners,

venturers or tenants-in-Gommon comprising Tenant shall have

any liability (personal or otherwise) hereunder beyond

Tenant's aforesaid interest in the Premises and this Lease,

and no other property or assets of Tenant or _ny of the afore-

said Persons shall be subject to levy, execution or other en-

forcement procedure for the satisfaction of Landlord's reme-

dies hereunder. At no time shall (i) any limited partners,

stockholders, di=ectors, officers, employees, agents or ser-

vants of Tenant or of any Person comprising Tenant, or (ii) if

Tenant is a general partnership, any Person who is a minority

partner of Tenant, provided that (x) all Persons who are mi-
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nority partners of Tenant are (or if any such Person is a

partnership, all of the partners of such Person are, or if any

such Person is a corporation, all of the stockholders of such

corporation are) officers, directors and/or employees of Ten-

ant or of an Affiliate of Tenant, (y) all minority partners of

Tenant maintain in the aggregate not more than a ten (10%)

percent interest in Tenant, and (z) O&YBattery Park Corp. or

an Affiliate thereof is the managing partner of Tenant and

maintains not less than a ninety (90%) percent interest in

Tenant, have any liability (personal or otherwise) hereunder

beyond Tenant's interest in the Premises and this Lease, and

no other property or assets of such Persons shall be subject

to levy, execution or other enforcement procedure for the sat-

isfaction of Landlord's remedies under this Agreement or at

law or in equity. Anything contained herein to the contrary

notwithstanding, the non-recourse provisions Df this Section

43.02(a) shall not apply to Tenant's liability under this

Lease for Rental payable after the Term attributable to a pe-

riod falling within.the Term.

(b) Landlord and Tenant acknowledge that pursuant

to the termination agreement of even date herewith with re-

spect to the Master Sublease, Landlord and Tenant have re-

leased each other, and their respective successors and as-

signs, from all claims, demands, actions, causes of action and

liabilities of every kind and nature whatsoever arising out of

the Master Sublease, except for (i) as to either party, any
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obligation or liability first incurred under the Master Sub-

lease on or after November 3, 1981 and outstanding and unsat-

isfied on the date of such termination agreement, or (ii) as

to Tenant, any claim, demand, action, cause of action or li-

ability which accrues on or after the date hereof by reason of

the occurrence or non-occurrence on or after November 3, 1981

and prior to the date hereof of any act, omission, matter or

thing as to which Tenant indemnified Landlord pursuant to Ar-

ticle 19 of the Master Sublease. Accordingly, subject to Sec-

tion 43.02(a), Tenant shall be liable for the due performance

and observance of any and all obligations of the tenant under

the Master Sublease which were not released or discharged pur-

suant to such termination agreement.

IN WITNESS WHEREOF, Landlord and Tenant have execut-

ed this Lease as of the day and year first above written.

t

BATTERY PARK CITY AUTH_I/_Y

• By:_)__'-_OLYMPIA & YORK BI TTERY PARK COMPANY

By: O&Y BATTERY PARK CORP., General
Partner

Ex_cutlve Vice Preslaent
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STATE OF NEW YORK )
: US.:

On thi_ay_ of June, 1983, before me personally cameBARRY E. LIGHT t me known, who, being by me duly sworn, did
depose and say that he has an address at 345 West 88th Street,
New York, New" York, that he is the President of BATTERY PARK
CITY AUTHORITY, the public benefit, corporation described in
and which executed the foregoing.instrument; that he knows the
seal of said corporation; that the seal affixed to said in-
strument is such corporate seal; that it was so affixed by the
order of the members of said corporation; and that he signed
his name thereto by like order.

Notary Public.St-*_,,#New York
No. 41-4750849

. 'Qualifiedin Queens County
STATE OF NEW YORK ) _,o,-_-i_ionExpLresMc=_ 30."1985

: SS.:

COUNTY OF NEW YORK)

On this4day of June, 1983, before me personally came
MICHAEL DENNIS to me known, who, being by me duly sworn, did
depose and say that he has an address at 14 Langley Avenue,
Toronto, Ontario, Canada, that he is the Executive Vice Presi-
dent of O&Y BATTERY PARK CORP., the corporation described in
the foregoing instrument and which executed same as _artner of
OLYMPIA & YORK BATTERY PARK COMPANY, a New York partnership;
that he knows the seal of said corporation; that the seal af-
fi.xed .to said instrument is such corporate seal; that it was
so affixed by the order of the board of directors of said cor-
poration; and that he signed his name thereto by like order.

n_AN_ LAG ,I_ . 8%'zzA_tPubl'cSt-.- --

_,_-"/-- -- '_ueensCo.....
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7. thence south 88o-07'-10" east, along the southerly

line of Vesey Street, 343.37 feet to the point or
place of BEGINNING;

Together with the following exclusive easements, on the terms

and subject to the conditions set forth with respect thereto
in the Easement and Restrictive Covenant Agreement:

EASEMENT NO. 6

RIVER WATER OUTFALL

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation -50.0 feet and
an upper horizontal plane drawn at elevation 27.5 feet bounded
and described as follows:

BEGINNING at a point 293.71 feet, as measured along the easterly
line of North End Avenue, south of the intersection of the

southerly line of Vesey Street with the easterly line of
North End Avenue and 139.61 feet, as measured along a line

bearing due east, east of the easterly line of North End
Avenue:

i. Running thence due east, 107.29 feet;

2. thence south 18o-52'-27" east, 84.47 feet;

3. thence south 71o-07'-33" west, 105.75 feet;

4. thence north 18o-36'-20" .west, 6.00 feet;

5. thence south 71o-07'-33" west, 11.25 feet;

6. thence north 18o-52'-27" west, 68.00 feet;

7. thence due north 47.75 feet, to the point or

place of BEGINNING.

EASEMENT NO. 7
RIVER WATER INTAKE

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation -50.0 feet and

an upper horizontal plane drawn at elevation 27.5 feet bounded
and described as follows:

BEGINNING at a point in the easterly line of North End Avenue
distant 132.50 feet southerly from the corner formed by the
intersection of the southerly line of Vesey Street with the

easterly line of North End Avenue:
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I. Running thence south l°-52'-50" west, along
the easterly line of North End Avenue, 106.00
feet;

2. thence north 88o-07'-10 " west, 44.00 feet;

3. thence south lO-52'-50 " west, 110.50 feet;

4. thence south 30o-00'-00" west, 82.25 feet;

5. thence south 680-58'-07" west, 120.88 feet,

to the United States Pierhead Line approved
by the Secretary of War, July 31, 1941;

6. thence north 21o-01'-53" west, along the afore-
said pierhead line, 73.00 feet;

7. thence north 68o-58'-07 '`east, 105.23 feet;

8. thence north 30o-00'-00" east, 54.30 feet,

to the westerly line of North End Avenue;

9. thence north lO-52'-50" east, along the westerly
line of North End Avenue, 180.00 feet;

!0. thence south 88o-07'-10" east, 100.00 feet

to the point or place of BEGINNING.

EASEMENT NO. 8
STEAM LINE

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation 0.0 feet and
an upper horizontal plane drawn at elevation 27.5 feet bounded
and described as follows:

BEGINNING at the intersection of the southerly line of Vesey

Street with the westerly line of Marginal Street, Wharf or
Place and The United States Bulkhead Line approved by The
Secretary of War, July 31, 1941;

i. Running thence north 88o-07'-10" west; 593.61 feet;

2. thence north lO-52'-50" east, 80.00 feet;

3. thence south 88o-07'-10" east, 563.28 feet;

The following 2 courses run along the westerly line of Mar-
ginal Street, Wharf or Place and The United States Bulkhead
Line approved by The Secretary of War, July 31, 1941:
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4. thence south 18o-56'-00" east, 72.84 feet;

5. thence south 18o-34'-07" east, 12.71 feet to

the point or place of BEGINNING.

The following descriptions are based upon the information shown
on the Parcel Lines Easement Plan.

Together with the following exclusive easements, on the terms

and subject to the conditions set forth in Section 41.07 of
the Lease:

EASEMENT NO. 17A

PARKING GARAGE AND GARAGE AIR HANDLING SYSTEM

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation 1.00 foot and an
upper horizontal plane drawn at elevation 11.50 feet bounded
and described as follows:

BEGINNING at a point in the southerly line of Vesey Street
distant 224.73 feet westerly from the intersection of the
westerly line of Marginal Street, Wharf or Place and The

United States Bulkhead Line approved by The Secretary of War,
July 31, 1941, with the southerly line of Vesey Street;

1. Running thence due south, 40.54 feet;

2. thence due east, 2.00 feet;

3. thence due south, 28.50 feet;

4. thence due west, 2.00 feet;

5. thence due south, 180.82 feet;

6. thence south 71°-09'-05 '' west, ii.i0 feet;

7. thence due north, 164.40 feet;

8. thence due west, 15.00 feet;

9. thence due north, 89.88 feet to the southerly
line of Vesey Street;

i0. thence south 88°-07'-10 '' east, along the
southerly line of Vesey Street, 25.51 feet,

to the point or place of BEGINNING.
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EASEMENT NO. 17B

PAP/<ING GARAGE AND

GARAGE AIR HANDLING SYSTEM

All that portion of the parcel below described lying between a

lower horizontal plane drawn at elevation -37.20 feet and an

upper horizontal plane drawn at elevation 1.00 foot bounded and
described as follows:

BEGIhE_ING at a point in the southerly line of Vesey Street dis-

tant 224.73 feet westerly from the intersection of the westerly

line of Marginal Street, Wharf or Place and The United States

Bulkhead Line approved by The Secretary of War, July 31, 1941,

with the southerly line of Vesey Street;

i. Running thence due south, 249.86 feet;

2. thence south 71°-09'-05 '' west, 11.10 feet;

3. thence due north, 164.40 feet;

4. thence due west, 15.00 feet;

5. thence due north, 89.88 feet to the southerly

line of Vesey Street;

6. thence south 88°-07'-10 " east, along the southerly

line of Vesey Street, 25.51 feet, to the point or

place of BEGINNING.
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The following seven descriptions are based upon the information
shown on the Easement Plan.

Together with the following nonexclusive easements, on the
terms and subject to the conditions set forth with respect
thereto in Section 41.07 of the Lease:

EASEMENT NO. 9
VEHICULAR ACCESS

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation -50.0 feet and an

upper horizontal plane drawn at elevation 29.5 feet bounded
and described as follows:

BEGINNING at a point in the northerly line of Liberty Street,
distant 216.96 feet westerly from the intersection of the
northerly line of Liberty Street with the westerly line of
Marginal Street, Wharf or Place and The United States Bulk-

head Line approved by The Secretary of War, July 31, 1941;

i. Running thence due west, along the northerly
line of Liberty Street, 92.18 feet;

2. thence north 12o-28'-31" west, 105..56 feet;

3. thence north 730-04'-45 " east, 90.27 feet;

4. thence south 12o-28'-31 " east, 132.47 feet

to the point or place of BEGINNING.

EASEMENT NO. i!
TURNING CIRCLE AREA

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation -50.0 feet and an

upper horizontal plane drawn at elevation 29.5 feet bounded
and described as follows:

BEGINNING at a coordinate north 4370.933, west 10580.253;

i. Running thence north 12o-28'-31" west, 55.48
feet;

2. thence southeasterly, curving to the right on
the arc of a circle whose radial line bears

south 51o-43'-54" west, having a radius of
63.75 feet and a central angle of 51o-35'-11" ,

57.40 feet to the point or place of BEGINNING.
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PART OF VESEY STREET
J

BEGINNING at the intersection of the southerly line of Vesey

Street and the westerly line of Marginal Street, Wharf or
Place and The United States Bulkhead Line approved by The

Secretary of War, July 31, 1941:

i. Running thence north 88o-07'-10" west, along
the southerly line of Vesey Street, 693.61 feet;

2. thence north io-52'-50 " east, 100.00 feet, to

the northerly line of Vesey Street;

3. thence south 88o-07'-10" east, along the
northerly line of Vesey Street, 655.68 feet,
to the westerly line of Marginal Street, Wharf
or Place and The United States Bulkhead Line

approved by The Secretary of War, July 31, 1941;

4. thence south 18o-56'-00" east, along the

westerly line of Marginal Street, Wharf or
Place and The United States Bulkhead Line ap-
proved by The Secretary of War, July 31, 1941,
94.24 feet to an angle point therein;

5. thence south 18o-34'-07" east, still along the
westerly line of Marginal Street, Wharf or
Place and The United States Bulkhead Line ap-

proved by--The Secretary of War, July 31, 1941,
12.71 feet to the point or place of BEGINNING.

PART OF NORTH END AVENUE

BEGINNING at the intersection of the southerly line of Vesey
Street and the easterly line of North End Avenue:

i. Running thence south lO-52'-50" west, along
the easterly line of North End Avenue, 355.00
feet, to the southerly line of North End Avenue;

2. thence north 88o-07'-i0" west, along the southerly
line of North End Avenue, 100.00 feet, to the

westerly line of North End Avenue;

3. thence north lO-52'-50" east, along the westerly
line of North End Avenue, 355.00 feet, to the

northerly line of North End Avenue which is
coincident with a portion of the southerly line
of Vesey Street;

4. thence south 88o-07'-10" east, along the

northerly line of North End Avenue which is
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coincident with a portion of the southerly

line of Vesey Street, I00.00 feet, to the point
or place of BEGINNING.

PLAZA

Line of Liberty Steer is in accordance with Map No. ACC.
30071 adopted by the New York City Board of Estimate, November
13, 1981.

Line of North End Avenue is in accordance with map being

prepared by New York City, said map has not been adopted
by the Board of Estimate as yet.

BEGINNING at a point in the northerly line of Liberty Street
distant 216.96 feet westerly from the intersection of the

northerly line of Liberty Street with the westerly line of
Marginal Street, Wharf or Place and The United States Bulk-
head _ine approved by The Secretary of War, July 31, 1941:

i. Running thence due west, along the northerly
line of Liberty Street, 412.64 feet;

2. thence north 73o-04'-45" east, 78.82 feet;

3. thence north 18o-36'-20" west, 463.95 feet;

4. thence south 71o-07'-33" west, 194.68 feet to

a point of curvature;

5. thence westerly, on a curve to the right having
a radius of 1880.08 feet, a central ang!e of
3o-01'-26" and a distance of 99.23 feet;

6. thence north IO-52'-50" east, 143.14 feet;

7. thence south 88o-07'-10" east, along the southerly
line of North End Avenue, i00.00 feet;

8. thence north io-52'-50" east, along the easterly
line of North End Avenue, 61.29 feet;

9. thence due east, 354.87 feet;

!0. thence due south, 343.47 feet;

ii. thence due east, 72.58 feet;

12. thence south 12o-28'-31" east, 108.28 feet;

13. thence north 77o-31'-29" east, 86.50 feet;
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14. thence south 16o-55'-15" east, 38.01 feet;

15. thence north 730-04'-45 " east, 86.27 feet;

16. thence south 12o-28'-31 " east, 132.47 feet
to the point or place of BEGINNING.

NORTHERN PEDESTRIAN BRIDGE

As shown on Map No. ACC. 30079 adopted by the New York City
Board of Estimate, December 16, 1982.

SOUTHERN PEDESTRIAN BRIDGE

As shown on-Map No. ACC. 30071 adopted by the New York City
Board of Estimate, November 13, 1981.
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EXHIBIT "B" TO THE LEASE

TITLE .MATTERS

i. Subject to the reservations by Landlord of the easements in

the areas designated as Easement no. 14, Easement no. 15A and
Easement no. 15B on the Parcel Lines Easement Plan, as more

particularly described in Attachment I to this Exhibit "B", in
accordance with the terms and conditions set forth in Section

41.07(e) of the Lease.

2. The Memorandum of Understanding, except as otherwise ex-

pressly provided in the Lease.

3. The Settlement Agreement, except as otherwise expressly
provided in the Lease.

4. The Option to Purchase, dated as of June 6, 1980, granted
by UDC, BPC Development Corporation, Landlord and New York
City, and recorded on June ii, 1980 in Reel 527, Page 153,
in the Office of the Register of New York City (New York
County).

5. The Port Authority Easement Agreement, dated as of September
i, 1981, among the Port Authority, the Rort Authority Trans-

Hudson Corporation, BPC Development Corporation and Landlord,
recorded on October 27, 1981, in Reel 589, Page 868, in the

Office of the Register of New York City (New York County), as
amended by sala parties by an Amendment dated February 8, 1982.

6. State of facts shown on the Easement Plan, the Parcel Lines

Easement Plan and the survey labelled LB-70-D, prepared by Benjamin

D. Goldberg, Licensed Land Surveyor, State of New York, Earl B.
Lovell - S.P. Belcher, Inc., dated April 19, 1983 and last amended

June 13, 1983, and initialled by Landlord and Tenant, and any

state of facts an accurate update of the Easement Plan, the

Parcel Lines Easement Plan or such survey or an inspection of
the Premises would show.

7. Subject to the rights of the federal government to enter
upon and tak_e possession of lands, now or formerly lying be-
low the high water mark of the Hudson River, whether or not

the Federal Government is required to compensateLandlord or
Tenant for such entry and taking of possession.

8. The Easement and Restrictive Covenant Agreement.

9. Together with the Declaration of Restrictions, made as of

January I, 1983, by Battery Park City Authority to be recorded

in the Office of the Register of New York City (New York County).

!0. The Project Operating Agreement.
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II. Subject to the Southern Portion Declaration of Easements
to the extent, if any, the same affects the easements granted
by Landlord to Tenant pursuant to the Lease and the Easement
and Restrictive Covenant Agreement.

12. Subject to the Street Mapping Agreement to the extent,
if any, the same affects the easements granted by Landlord to
Tenant pursuant to the Lease and the Easement and Restrictive
Covenant Agreement.
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ATTACHMENT I

TO EXHIBIT "B"

Street lines are in accordance with map being prepared by New

York City, said map has not been adopted by the Board of Esti-

mate as yet.

Elevations refer to datum used by the Topographical Bureau,

Borough of Manhattan which is 2.75 feet above datum used by
the United States Coast and Geodetic survey, mean sea level,

Sandy Hook, New Jersey.

Bearings are in the system used on the Borough Survey, Presi-
dent's Office, Manhattan.

The following three descriptions are based upon the information
shown on the Parcel Lines Easement Plan.

EASEMENT NO. 14

NORTH COURTYARD WING MECHANICAL AREA

All that portion of the parcel below described lying between

a lower horizontal plane drawn at elevation 54.00 feet and an
upper horizontal plane drawn at elevation 65.75 feet bounded
and described as follows:

BEGINNING at a point 250.24 feet, as measured along the south-
erly line of Vesey Street, west of the intersection of the
westerly line of Marginal Street, Wharf or Place and The
United States Bulkhead Line approved by The Secretary of War,

July 31, 1941, with the southerly line of Vesey Street and
45.88 feet, as measured along a line bearing due south, south
of the southerly line of Vesey Street;

i. Running thence due south, 44.00 feet;

2. thence due west, 26.50 feet;

3. thence due north, 44.00 feet;

4. thence due east, 26.50 feet to the point or

place of BEGINNING.

EASEMENT NO. 15A

SOUTH COURTYARD WING MECHANICAL AREA

All that portion of the parcel below described lying between

a lower horizontal plane drawn at elevation 53.00 feet and an
upper horizontal plane drawn at elevation 65.75 feet bounded
and described as follows:

ATTACHMENT I
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BEGINNING at a point 235.23 feet, as measured along the south-
erly line of Vesey _treet, west of the intersection of the
westerly line of Marginal Street, Wharf or Place and The
United States Bulkhead Line approved by The Secretary of War,

July 31, 1941, with the southerly line of Vesey Street and
202.38 feet, as measured along a line bearing due south, south

of the southerly line of Vesey Street;

i. Running thence due south, 66.00 feet;

2. thence due west, 11.50 feet;

3. thence due north, 66.00 feet;

4. thence due east, 11.50 feet to the point or

place of BEGINNING.

EASEMENT NO. 15B
SOUTH COURTYARD WING MECHANICAL AREA

All that portion of the parcel below described lying between
a lower horizontal plane drawn at elevation 54.00 feet and
an upper horizontal plane drawn at elevation 65.75 feet bounded
and described as follows:

BEGINNING at a point 291.76 feet, as measured along the south-
erly line of Vesey Street, west of the intersection of the west-

erly line of Maginai Street, Wharf or Place and The United
States Bulkhead Line approved by The Secretary of War, July
31, 1941, with the southerly line ot Vesey Street and 204.24
feet, as measured along a line bearing due sou_h, south of the

southerly line of Vesey Steer;

i. Running thence due east, 45.00 feet;

2. thence due south, 66.00 feet;

3. thence due west, 28.00 feet;

4. thence due south, 2.00 feet;

5.. thence due west, 17.00 feet;

6. thence due north, 68.00 feet to the point or

place of BEGINNING.
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EXHIBIT "C" TO THE LEASE

AFFI:_tATIVE ACTION P_OGRA_ FOR THE PP_MISES

This Affi._ative Action Program has been adopted

by Battery Park City Authority ("BPCA") in order to assist

_he tenants under the leases to Parcels A, B, C and D of the

Battery Park City Commercial Center, their contractors, sub-

contractors a_.d suppliers (collectively, "Contractors") and

all other .m'rsons- .participating in the development, const..--_,_

rich, cperation and maintenance of the Battery Park City

Commercial Center ("Commercial Center") to comply with _nelr

respective affirmative action obligations relating to _he

Commercial Center, and to permit BPCA to carry out its af-

firmative action obligations under applicable laws and re_i-

lations.

1. Definitions. As used in zhis Program, the

following te.-m,s shall have the following respective meanings:

Approved MBE Contract: each Contract between

Tena/%t or its Contractors and an eligible M_E approved by

B_CA wlnich has been entered into in accordance wi_h _nis

Program.

Buildings: as defined in each Lease.

Contract: as defined in Section 2.
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Contract Value: the total c_ntract price of

all Contracts let to MBEs by Tenant or its Contractors pur-

suant to Approved MBE Contracts less _he total contract price

of all work let to F_Es by other MBEs, provided that (a)

where an MBE subcontracts (other th_n through supply con-

_.ac_s) more than 50_ of its work, _he contract price of t_

work let to such _BE shall be deemed to equal the excess, if

any, of the work let to such MBE over the contract price of

_he work subcontracted by such MBE, (b) where materials are

purchased from _n MBE which acts merely as a conduit for

goods manufactured or produced by a non-MBE, the price paid

by the MBE to _he manufacturer or producer shall be deducted

from such to_al contrac_ price and (_) where a contractor or

subcontractor is a joint venture including one or more M_Es,

such joint venture shall be treated as an MBE only to _he

extent of the percentage of _he joint venture's profits which

are to acc_ae to the M_E joint venturer under the te.-m.s of

the joint venture arrangement.

Lease: _ha_ Severance Lease, of even date

herewith, to which this Program is annexed be_ween BPCA and

Tenant, as amended and supplemented from time to time.

MBE: a business owned, operated and con-

trolled by one or more Minority (hireinafter defined) per-

sons. "Owned", for purposes of _his definition, shall mean

_hat one or more Minority persons owns more _han fifty per-

cent (50_) of each class of stock and is enUiZied to receive
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. _0,_) of _ net profits (or losses)more than fifty oercent (" ot

of the business. "Operated and controlled," for pu._-poses of

this definition, shall mean _hat one or more Minority persons

has he day-to-day responsibility for running and making all

important decisions affecting t_he business enterprises.

Minori;y or Minorities: (a) Black persons

having origins in any o_ the Black Afriman racial groups not

of Hispanic origin;

(b) Hispanic persons of Mexican, _uerto Rican,

Cuban, Central or South __merican culture or origin, regard-

lessof race;

(c) Asian or Pacific Island persons or per-

sons having origins in any of the original peoples of the Far

East, Southeast Asia, the Indian s"_bcontinent or the ?acific

islands; and

(d) _erican indian or Alaskan Native per-

sons having origins in any of _he original peoples of Nor_u

_erica and maintaining identifiable tribal affiliations

_hrough membership and participation or community identi-

fication.

Minority Workforce Participation: the number

of person-hours of training and employment in each trade of

Minority workers (including supervisory personnel) used by

Contractors in _he construction of _ne Buildings.
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Project: _e development, cons=ruction, oper-

ation and maintenance of Parcel A, B, C or D, respectively,

by Tenant.

Tenant: The tenant under the Lease to which

_his Program is a_,nexed.

Total Construction Costs: _he toua! contract

price of all Contracts awarded by Tenant for _he furnishing

of labor, materials or services for inclusion in _.e Project

plus the cost of all general conditions work applicable to

_he _ro_ect and not included in such Contracts.

2. Compliance with Lease and Contract Obligations.

Tenant shall (!) comply with all of its non-discrimination

and affirmative action obligations as set forth in the Lease,

and (b) cause each of its Contractors to comply with all of

_ _ s non-discrimination and affirmative actionsuch Con_.ac_or B

obligations as set forth in _he construction contract or

other inst_ament (collectively, "Contract") pursuant to which

such Contractor furnishes materials or services for the _ro-

ject.

3. Minority Workforce Participation. (a) Tenant

shall, and shall cause its Contractors to, afford priority in

_he construction of _he Project to Minority group workers,

provided that such obligation shall be deemed to have been

c c__ul__lled when the Minority Workforce Participation e.cuals

the specified percentages set forth in Schedule i to this
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Program for each of the trades listed in such Schedule.

Tenant and BPCA have, =-ft_r_ reviewing the work to be included

in _he Project and the qualifications and availability of

Minority group workers for participation in such work, deter-

mined that such Schedule is reasonably attainable.

(b) In order to assist Tenan_ in carrying out

_he provisions of paragraph (a) above, Tenant shall, and

shall cause its Contractors to, participate in an on-the-job

training program of _he type known as the "New York Plan" or,

if neither BPCA nor any o_her entity shall continue to sponsor

such a program in New York City for any trade included in

construction of -!.__Project, such o_her or successor program

as shall be generally applicable to public construction in

New York.

4. MBE Participation. Tenant shall, and, when

contemplated by the applicable Contract bid package, shall

cause i_s Contractors to, afford priority in _he consuruction

of _he Project to M_Es, provided that such obligation shall

be deemed _o have been fulfilled when the total Contract

Value of Approved MBE Contracts shall equal that share of

Total Const._uction Costs which BPCA shall find is necessary

to eliminate the :: -e,.ec_s on the Project of discrimination in

the construction industry. In order to fulfill its obliga-

tions hereunder:
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(a) Tenant shall, during the Consuruction

Period (which shall mean the period commencing at the Com-

mencement of Construction of the first Building and termi-

nating, as to each Building, twenty-four months after Sub-

stantial Completion of such Building, as such terms are de-

fined in _he Le_se), enter into, or cause its Contractors to

enter into, Approved MBE Contracts for its respective Parcel,

having an aggregate Contract Value as follows:

-- Parcel A - at least $5,000,000.

-- Parcel B - at least $7,500,000.
-- Parcel C - at least $7,500,000.

-- Parcel D - at least $5,000,000.

__h.eunawarded portion of such Contract Values shall be in-

creased for each year subsequent to 1982 to reflect _he per-

centage increase for such year in _he United States Consumer

Price Index maintained by the United States Department of

Co_.erce, or any successor index maintained by such Depart-

ment or any compar-=ble Federal agency, over such Index on

January l, 1982. After reviewing the work to be included in

_he Project, Tenant and BPCA have identified portions of such

work for which, in their judgment, qualified MBE's are

expected to be available and have set for_-h the estimated

Contract Value _hereof above.

(b) In further fulfillment of its obligations

_nder this Section %, Tenant shall, wi_h BPCA's assistance,

_hroughout the Construction Period, (_) conduct a thorough

and diligent search for qualified M3Es to carry out addi-
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_iona_ portions of =he ¢ons=_c_ion of _-_e Buildings, (i_.ii)

review the qualifications of each MBE suggested to Tenant by

BPCA, and (iii) enter into, or cause its Contractors _o enter

into, Approved MBE Contracts wiC.h all qualified and available

MBEs in accordance wi_h and subject to _he procedures set

for_.h in Section 5 hereof.

5. Procedures. Tenant and BPCA shall observe _he

following procedures t.hrouqhout the Construction Period:

(a) Tenant shall advise BPCA promptly of Ten-

ann's proposed design and construction schedule for -_he Build-

ings and afford BPCA's Affirmative Action Officer a reason-

able opportunity _o become familiar wi_h the proposed scope,

nature and scheduling of Tenant's major Contracts. As

promptly as practicable, but in any event at least 60 days

before issuing requests for proposals or invitations to bid

for any Contracts, Tenant shall furnish BPCA wlt/_ a projected

schedule (_.he "Contract Schedule") of such Contracts, broken

down by trade. Tenant will update or amend the Contrac_

Schedule as required "to reflec_ any changes in Tenant's pro-

pose_ Contracts for t.he Buildings. The Contract Schedule

will set fo_.h the anticipated times at which invitations to

bid o= requests for proposals are to be issued for work in

each trade, _he scope of such work and _he estimated contract

value or range of values of such work. In formulating _he

Contrac_ Schedule, Tenant will, wi-_h B2CA's assistance, iden-

tify ",hose portions of _he work which can be divided into
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separate contract packages or which can be- subcontracted, so

as to maximize opportunities for participation in _he work by

_Es.

(b) BPCA will review the Contract Schedule

as promptly as practicable, and, wit,h/n 30 days of receipt,

will advise Tenant whether and how, in BPCA's judgment and

consistent wi_h the me_hod of const-_uctlon utilized on the

Project, the work can be fur,-her divided or subcontracted so

as to maximize opportunities for participation by MBEs. To

_he extent practicable an.d consistent with such method of

construction, Tenant will prepare contract packages which

will provide maximum opportunity for those N_Es fou_nd quali-

fied and available hereunder to participate in the work, _ro-

vlded that, with respect to the Parcels A, B, C and D, col-

lectively, of the Commercial Center, all tenants collectively

shall no_ be required to award more _han 30 Contracts for

$!,000,000 or less (including no more than 15 Contracts for

$500,000 or less) for construction work which would, in the
9

absence of "this Program, otherwise have been awarded through

individual Contracts exceeding $I,000,000 in value. If the

Lease is assigned in accordance with the provisions of Ar-

ticle I0 thereof, _he assignee of the Lease shall not be

required to award more than 10 Contracts for $I,000,000 or

less (including no more __han $ Contracts for $500,000 or

less) for const,-uctlon work, which in the absence of _his
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Program, otherwise would have been awarded _hrough _,.d_v.dual

Contracts exceeding $1,000,000 in value, provided t/ua_ _he

foregoing limitations shall not apply to ConZracts for general

conditions work on _he Commercial Center.

(c) Concurrently, BPCA and Tenant will review

_he availability and qualifications of .M3Es to determine _he

extent to which qualified MBEs are available to perform all

or portions of _he work identified in the contract packages

In general, an MBE will be deemed to be qualified to perform

work if its personnel have successfully performed work of a

similar nature in The past and demonstrate _he present abil--

ity, after giving effec_ to the" assistance which Tenant wil!

"provide under paragraph (f) of this section, to organize,

supe.--vise and perform work of the kind and quality contem-

plated for the Project. In determining whether an MBE meets

_hese standards, B_CA and Tenant shall consider experience

in the trade, tec._u_ical competence, organizational and super-

visory ability and general managemen_ capacity. An MBE shall

no_ be considered unqualified to perform work on the Project
.°

(i) because such MBE (A) cannot obtain bonding or (B) cannot

obtain commercial credit or cannot obtain such credit on

normal terms o= (li) solely because such M_E (A) does not

have the capacity to perfo_work of the nature and scope

required without _he assistance to be made available by Ten-

ant under paragraph (f) of This section or (B) has not previ-

ousiy performed work equal in scope or magnitude to such work.

C-9



°

(d) Tenan= _nd BPCA shall agree on _ose M3Es

which are qualified and available to perform work on the Pro-

ject. _n _he event of any failure to agree, BPCA's determina-

tion wi_ respect to any MBE's availability and qualifica-

tions to perform the work contemplated by any contract pack-

age shall be final and binding for purposes of t.he Contract

in question, unless Tenant shall, within 20 days after _he
°

date of BPCA's written notice of such determination, request

_hat the matter be determined by arbitration pursuant to

paragraph (h) below, in which event such MBE's availability

and qualifications shall be determined asprovided in such

paragraph.

(e) Tenant shall invite, and, where contem-

plated by a bid package, shall cause its Contractors to in-

vite, all MBEs found qualified and available hereunder to

submit proposals for work required to be performed under

Tenant's contract packages (including both contracts and

subcontracts). Tenant shall award, and shall cause its Con-

tractors to award, Contracts to the MBE which submits the

lowest bi_ or proposal submitted by MBEs in response to such

request, Drovlded that such MBE's proposal is responsive to

the Contract requirements and its proposed Contract price is

fair and reasonable.

(f) In order to assist MBEs in submitting

informed and responsive bid proposals, Tenant will pay to

BPCA _he sum of $30,000 to be used by BPCA to .e_ain _he set-
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vices of professional estimato=s and other .cualified persor_e!

to review bid proposals prepared by _BEs. Tenant shall have

the right to approve _he consultants retained by BPCA. Pay-

ment shall be made by Tenant to BPCA, from time to time, as

needed _o pay for such se.-'vices. Neither Tenant_ any of its

Contractors, nor any MBE shall have any interest in such

fund, which shall be administered by BPCA in such m_ne= as

BPCA shall from time to time determine to be appropriate in

order to carry out t.he pu._poses _hereof. In addition, Tenant

will provide financial assistance to an MBE to which a con-

tract or subcontract is to be awarded and w_ch is unable to

obtain credit'or financing _n normal terms by (_) guarantee-

ing paymen% to suppliers, subject to obtaining an appropriate

security interest in t.he materials paid for, (ii) making pro-

gress payments for work performed more frequently than _he

normal one-month cycle, and (ill) paying for reasonable mobi-

lization costs in advance of the commencement of construc-

tion, or guaran%eeing payment to banks for funds advanced to

an MBE for such costs, subJec_ to Tenant's obtaining _ ap-

proprlate security inteEes_ in any materials or equipment

paid for with such advances and mobilization costs. Tenant

shall also waive bonds where MBEs are unable _o obtain the

same, shall make available to MBEs _echnica! assistance to

conform to the method of construction of the Project, shall

provide supervision consistent with the MBE's experience and

capacity and shall conduct periodic _ob meetings with each
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MBE at reasonable intervals to review -_he progress of such

MBE's _ob performance and suggest appropriate action _o remedy

any deficiency in such performance. As may be necessary to

carry out _his Program, Tenant shall offer to provide the

foregoing assistance to MBEs prior to their submission of

bid proposals and, wherever pracuicable, at _he time of Ten-

ant's request for such proposals.

(g) The determination of whether a business

enterprise is an eligible MBE hereunder shall be made by

BPCA, and such determination shall be conclusive for purposes

of this Program, provided that, where (i) BPCA'dete.--mines

that" a proposed Contractor is not an eligible M_E, (ii)

neither Tenant nor B_CA has identified any other eligible M_E

which is qualified and available to car:_ ou_ such proposed

Contract and (iii) Tenan_ thereafter enters into a Contract

with such proposed Contractor, Tenant may request t.hat the

quest!on of such Contractor's eligibility as an MBE be sub-

mltted to arbitration as provided in paragT.aph (h) below.

(h) In the evenU _hat Tenan_ shall demand

arbitration as to the question of the qualifications or avail-

ability of a_y MBE pursuant to paragraph (d) above, or the

eligibility of any proposed MBE pursuant to paragraph (g)

above, such question shall be determined by three arbitrators,

one of whom shall be appointed by BPCA, one by Tenant and _-he

_.hird by agreemen_ of the _o arbitrators appointed by the

parties (or failing such agreement, t_he _.hlrd arbitrator
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shall be _ *=appo_n._d by the American Arbitration Association),

in accordance with the rules o_ the American Arbitramion

Association, provided that, anything to the contrary con-

tained in such rules notwit,hstandinq, (i) Tenant shall, to-

get_her with such demand for arbitration, submit in writing to

such arbitrators and BPCA its reasons, if any, for its dis-

agreement with BPCA's determination on such quest_ion, (i__i)

B_CA shall, within five (5) days after its receipt of such

written statement from Tenant, submi_ to such arbitrators and

Tenant t_he reasons for such challenged determination and (iii)

such arbitrators shall, after such hearing, if any, as t.hey

may deem appropriate, render their decision wi_n ten (i0)

days after receipt of such written statemen_ from BPCA. Such

decision shall be conclusige for all purposos of t.his Program,

provided that, any_--hinq _o the contrary contained herein not-

withstanding, any decision that an MBE is or is not available

or qualified to perform work on a particular Contract shall

not preclude a later determination by Tenant, BPCA or the

arbltra_ors _o The contrary in ligh_ of changed or different

circumstances. Tenant and BPCA shall each beaE its own costs

and attorney's fees in connection with such arbitration and

shall anare equally _he costs of such arbitration (including

the arbi"crators' fees).

(1) Tenant shall maintain complete and ac-

curate written records of (i) i_s efforts to identify and

con_rac_ with _Es, (ii) t.he reasons, if applicable, for any
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determination by Tenant t.hat an ME is not qualified or avail-

able to perform work on _he Pro_ect, (iii) the assistance

offered or provided to MBEs in accordance with paragraph (f)

hereof, (iv) the reasons, if applicable, why contracts or

subcontracts were not awarded to MBEs found qualified here-

under, and (_) total Contracts and Approved MBE Contracts

awarded on the Project, including without limitation, the

dollar value of such awards and a description of the scope of

the work awarded. Such records shall be fu.--:_ishedto BPCA

quarterly and at such other times as BPCA may reasonably re-

quest, provided that only _e aggregate amoun_ of the Con-

tract prices of non-minority Contracts need be furnished _o

BPCA.

(J) Prior to _he issuance by Tenant of any

letter of intent to a Contractor which will be entering inzo

subcontracts wi_h MBEs in accordance with Sections 5(b),

(e) and (k) of this Program, Tenant shall provide to BPCA a

written lis_ of specific affirmative action measures which

such ContraGtor will undertake in complying with this Pro-

gram, including a lis_ of MBEs _o which subcontracts are to

be le_.

(k) Tenan_ shall no_ enter into any Contract,

nor permit its Contractors to enter into any Contract, except

in accordance with the re m_irements of this Program. Each

Contrac_ entered into by Tenant shall (!) contain such non-

discrimination provisions as shall be required by the Lease,

C-14



(i i) require _he Contra¢:o_ _hereunder to comply wi_h _he

applicable Minority Workforce re.cuirements of Section 3 of

t.his Program and (i!!)'where contemplated by the contract

package for such Contract, require such Contractor to comply

with the applicable provisions of Sections % and 5 of this

Program with respect to any Contracts awarded by such Contrac-

tor. Tenant shall promptly furnish BP_% with t.he name of

each Contractor to which Tenant (or its Contractors) awards a

Contract, together with, in the case of each _oproved MBE

Contract, a summary of t.he scope of services to be performed

under such Contract and _.e Contract Price thereof, as the

same may be amended from time to time.

(i) Tenant shall from time to time designate

an affirmative action officer, satisfactory to BPCA, wi'_h full

authority to act on behalf of and to represent Tenant in all

matters relating to this Program. Tenant hereby designates,

and 3PCA hereby approves, Otto 31au as such affirmative action

officer.

5. Subsequent Construction. After the Construc-

tlon Periad, in connection with all subsequent construction

work on _he Project, includlng interior improvements, a!tera-

tions, capital improvements, structural repairs, Restoration

(as defined in the Lease), replacement of, or additions to,

any Building or any portion _heraof, undertaken by TenLnt,

when.her on its own behalf or on behalf of its subtenants,

Tenant shall, and shall cause its Contractors to, afford
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priority in such work to qualified, available MBEs which

submit competitive proposals for such work. Tenant and BPCA

shall aDmually agree on a goal for M=--Eparticipation in such

work. In setting such goals, Tenant and BPCA will consider

t.he availability of qualified M_Es to perform such work and

t.he customary praczice of building owners to employ a limited

number of contractors to work on the building systems. In

order to meet the goals to be established under this Section

6, Tenant shall, and shall cause its Contractors to (a) con-

duc_ a thorough and diligent search for qualified _Es, (b)

review the qualifications of each MBE suggested to Tenant by

B_CA and (c) afford an opportunity to submit proposals fo3 _he

work to those MBEs found qualified. Tenant shall meet peri-

odically with BPCA to review t.he operations and s_at'us'of _he

Program, and Tenant shall submit quarterly reports to BPCA

setting forth t.he nature and scope of construction work car-

ried out during the preceding quarter, all efforts made by

Tenant and its Contractors to employ qualified M_Es in per-

forming the work and all contracts let _o MBEs. The obliga-

tions under "_%is Section 6 shall continue until the Members

of BPCA find that this _rogram is no longer necessary to remedy

the effects on the Project of discrimination in the construc-

tlon industry.

7. Project Management. In connection with t,he

m_nagement _nd operation of each Building, Tenant shall, and
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shall-cause such persons as i_ may employ Go manage and oper-

ate t_he Buildings (col!ecUively, _he "Operator"), to:

(i) make good faith _¢e._or_s to include

Minority group members in such work in the

proportion that Minorities bear _o the _otal

New York City workforce;

(ii) in _he event of lay-offs, make good

faith efforts to maintain the same proportion

of Minority employees in Tenant's (or Opera-

tot's, as _he case may be) workforce as existed

immedia_e!y prior to commencement of such"

!ay-offs;

(ili) make good faith efforts to seek and

to include MBEs in all service and m_agement

agreements, agreements for the purchase of

goods and services and other agreements relat-

ing to _he operation of the Buildings;

(iv) advise BPCA a reasonable time in

advance of each servioe, management or pur-

chase agreement exceeding $50,000 in amount,

which Tenant or Opera,or proposes to execute,

so tha_ B_CA-may fur-_Ish Tenant or Operator, as

the case may be, with a lis_ of M3Es which may

be capable of performing r_he work called for

by such proposed agreement; and

(v) mee_ wi_h _PCA's Affirmative Action
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Officer on a periodic basis, buZ not less than

quarterly, _o review employment needs and

practices-of Tenan: or Operator, to review

Tenant's and Operator's compliance with this

Section 7 and _o determine specific contract-

ing opportunities where Minority workforce or

MSE participation in _he management and opera-

tion of the Project migh_ be encouraged.

8. Non-Compliance. (a) Tenant acknowledges _hat

the percentages of Minority Workforce Participation set for-_h

in Schedule 1 _nd the aggregate Contract Value seZ forth in

Section 4(a) above with respect Uo its Parce!, represen_

reasonable estimates of Tenant's ability to afford priority

to Minority workers and MBEs, respectively, during _he Con-

struction Period. Tenant recognizes and acknowledges _hat

the purpose of this afflrma_ive action progTam and of Ten-

ant's and BPCA's undertakings hereunder is to redress _e

effects of past discrimination in the construct!on Industry

by affording Minori_y workers and MBEs an opportunity _o

participate in the construction of the Project, to the endI

tha_ such Minority workers and M2Es can share in economic

benefits from which _hey have heretofore been excluded by

such dlscrlmlnatlon and also can qaln necessary training,

experience and other benefits, including increased financial

resources, which will faci!iUate their full participation in
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-_he constructio._ industry hereafter. Te._ant recognizes and

acknowledges __hat its failure to afford priority in construc-

tion of t_he Project to such _inority workers and MBEs, as

provided herein, will result in substantial damage to BPCA's

affirmative action program, as well as to Minority workers

and _E3Es who will be denied an oppor-_unity to share in _he

• economic benefits provided by _he const.-_zc_ion work and who

will be denied _he training, experience and other benefits

which participation in _he Project would provide. Tenant

further -_eco_izes and acknowledges that the damage referred

to above canno_ be readily quantified, but _ha_ _he amounts

set for---h below are reasonable in ligh_ of _.he magnitude of

_.he harm which would result from its non-compllance here-

under, and that payments made for _he purposes of t,he Minor-

ity Workers Training fund and _he MBE Assistance .fund, re-

fer.-ed to in paragraph (¢) below, are a reasonable means of

compensating for _ha_ harm.

(h) In the case of Tenant's failure to afford

priority in _he construction of _he Project to Minority work-

ers and MBEs, respectively (o_her than failure resulting

directly from-any order of Judlcial authorities having Jur-

isdictlon over the Project or this Program), Tenant shall pay

to BPCA compensatory damages (such damages, roger_her with the

relief provided in paragraph (e) below, constituting B_CA's

exclusive remedies hereunder), in the following liquidated

amours :

(i) in _he event _ha_ durin_ _oe Con-
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struction Period Tenant fails Uo employ, or

cause iU Contractors _o employ, Minority group

workers in any trade equal to _he percentages

set for such trade in Schedule i hereto, fifty

percent of t_he hourly wages _hat would have

been paid (!) to _he minority group workers

who were made available to, but not hired by,

Tenant or its Contractors by the unions re-

presenting workers in each _rade under appli-

cable collec_ive bargaining agreements, and

(b) to t.he trainees made available to, but no_

hired by, Tenant or it Contractors 'under _he

"New York Plan" or any successor or comparable

training program operating in New York City;

(il) in the event that during the Con-

struction _eriod, Tenant fails to enter

into, or cause its Contractors to enter in_c,

an Approved M_E Contract for work on the Pro-

_e=t with any MBE fouled to be qualified and

available to perform such work for a fair and

reasonable price, in accordance with and sub-

_e=t to the provisions of Section 4 a_d 5

hereof, 12.5_ of the Contract Price at which

such M_E was willing to perform such work but

in no event less $50,000 for each such Con-

_ract, provided _hat, if such failure is ei_.er
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willful or a result o_ a pat=ern of continuing

violation of Tenant's obligations hereunder

after notice by BPCA to Tenan_ _hat BPCA be-

lieves such a pattern to exist, _hen such dam-

ages shall e_aua! 20_ of such Contract Price

but in no even_ less _han $!00,000 for each

such Contract; and

(iil) in _he event _hat during the Con-

struction Period, Tenant fails to'enter into,

or cause its Contractors _o enter into, Ap-

proved M_E Contracts having L_ aggregate Con-

trac_ Value at !eas_ e_aal to _he amount speci-

fied for Tenant's Parcel in Section 4(a) above

("Specified Amount"), 12.5_ of _he amount by

which the Specified Amou.nt exceeds _he aggre-

gate Contrac_ Value of Approved MBE Contracts

actually entered into by Tenant and its Con-

•_ractors during such Period, provided _hat (A)

if such failure is elther willful or a resul_

of a pa_tern of continuing violation of Ten-

ant's obligations hereunder after notice by

BPCA to Tenan_ tha_ BPCA belleves such a pat-

tern to exist, such damages shall equal 20_ of

t.he amount by which t_.e Specified Amount ex-

ceeds _he aggregate Contract Value of such

Approved M3E Con:_ac_s and (_) Tenan_ shall,
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i= any even:, be entitled _o credit against

any sums payable under t_his paragraph (iii)

all paymenKs _.heretofore made by Tenant pur-

suant to paragraph (ii) above. Notwit.hs_and-

ing t_he foregoing, Tenant shall not 5e liable

for d_'umages under This paragraph (iii) if and

_o _he exUen_ _hat Tenan_ can demonstrate (A)

that i= has fully and diligently performed all

of its ohliga=ions under t_his Program add

diligently complied with each and every provl-

sion hereof and (B) that, no_withstanding such

eff0r=s, it was unable to locate additional,

qualified MBEs with which to contract in ac-

cordance with and subJec_ to the procedures

set forth in Sections % and 5 of this Program.

(=) Payments made by Tenant under paragraph

(b)(i) hereof shall be used by _PCA for the purposes of a

.Minority Workers Training fund to provide _ob training a_nd

other assistance =o Minority Workers as BPCA shall determine

_o be useful in enabling such workers =o overcome the effects

of pas= discrimina=ion and to participa=e more fully in the

cons_=uctlon industry. Payments made by Tenant under para-

graphs (h)(li) and (b)(lii) hereof shall be used by BPCA for

_._.anthe purposes of an M_E Assis=ance _und _o provide such t_ .

cial, tec._.nical and other assistance to MBEs as BPCA shall

de=ermine to be useful in enabling M_Es =o overcome _he el-
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fects of past discrimination and to participate more fully

in __he construction industry.

(d) Anything to _he contrary contained herein

notwi_.hstanding, (_) the aggregate damages payable by Tenant

with respect to its Parcel pursuant to paragraph (b)(i) of

_his Section 8 shall in no event exceed the following: .

-- Parcel A - $2,000,000.
-- Parcel B - $3,000,000.
-- Parcel C - $3,000,000.
-- Parcel D - $2,000,000.

and (il) the aggregate damages payable by Tenant with respect

to its Parcel pursuant to paragraphs (b)(il) and (iii) of

T.his Section 8 shall in no event exceed the following:

-- Parcel A - $2,000,000.
-- Parcel B - $3,000,000.
-- Parcel C - $3°000,000.
-- Parcel D - $2,000,000.

(e) In the event Tenant fails to fulfill any

of its obligations hereunder, 3PCA may, in addition _o assess-

ing damages as provided in paragraph (b) above, (!) advise

Tenant that except for completion of the Project and the

exercise of i_s rights u._der the Lease, Tenan_ shall be in-

eligible to participate in any work on Battery Park City or

any other BPCA project and (ii) apply to any cour_ of com-

petent _urlsdlction for such declaratory and equitable relief

as may be available to BPCA to secure the performance by

Tenan_ of its obligations hereunder, provided _ha_ such ecui-

table relief shallnot include enjoining or restraining _he

perfo.-mance of any Conurac_ which Tenant has previously
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entered into or of which Tenanu has given _PCA no_ice pur-

suan_ to Section 5(k) hereof.

9. Confidentiality. BPCA acknowledges that _he

information to be furnished by Tenant hereunder concerning

Tenant's Contracts and bidding procedures constitutes infor-

mation which, if disclosed, could impair present or imminent

Contract awards, is maintained for t.he reg_latlon of Tenant's

commercial enterprise and could, if disclosed, cause substan-

tial injury to the competitive position of ",,hatente:prise.

Accordingly, B_CA wi!1, in accordance with and subject to

applicable law, treat such information as confidential and

use its bes_ efforts to preven_ the unauthorized disclosure

thereof, except to the extent that (A) BPCA and Tenant shall

agree is necessary in connection with the recruitmen_ of

qualified MBEs to perform work on the Project, (b) _PCA may

de_ermine to use such information, wlthou_ identifying such

individual Contracts, as part of BPCA's overall assessment of

the effectiveness of t.his Program in overcoming the effects

of discrimination in _.he construction industry or (_) is

o_herwlse necessary in connection with the enforcement of

_his Program in accordance with the provisions hereof. B2CA

and Tenan_ shall agree on measures _o be taken by them to

protect the confidentiality of information furnished by

Tenant.

I0. No _PCA Liab!litM. No act of, nor failure to

a=_ by, 5PCA hereunder shall create or result in any lla-
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bi!i_'_ on T.he part of BPCA to Te..an_ or to any oT-her party•

nor glve rise to any claim by Tenant or any other pa.-__y

against BPCA• whether for delay, for damages or for any oT-her

reason• provided _hat nothing contained herein shall p.-eclude

Tenant from challenging any such act or failure to act as

unreasonable -" "-- _• a_=1_°a.y or capricious.

ii. Performance under Lease. No requiremen _. of

T-his Program, nor t.he assumption or performance by Tenant of

any obligation hereu:_der• shall excuse Tenant from _he per-

fo_mance of any of its obligations under the Lease• nor con-

statute a defense to any claim by BPCA tu_de.-T-he Lease,

whether for default, rental, damages or otherwise, except as

may be specifically provided therein.

12. Persons _ound. This Program and _-.heSchedule

and Side Letters hereto, including any amendments there'.o,

shall be binding upon and inure to _he benefit of _CA a_d

Tenant and _.heir .-espective legal representatives, successo.-s

and permitted assigns. Tenant shall require its successors

or assigns _o conflrm a.-.dagree in writing to all te_-ms and

conditions of this Program.

13. Women. Consistent with its o'.her obligations

hereunder, Tenant shall use good fai_.h efforts to (a) eLmploy,

_d cause its Contractors to employ, qualified women workers

in all •trades during T.he const.-uctlon of the Pro_ect; (b)

request proposals from and employ qualified construction
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fi.-mSwhlc.h are owned and operated by women; and (_c) utilize

the se.-vices of women workers and service and manaqement

firms owned and operated by women in com_nection wi_h the

operation and management of _he Project. In the event T_hat

legislation is enacted which authorizes or directs BPCA to

carry out additional affirmative action programs wi'_h respec_

to women workers or business firms owned and operated by

women, BPCA reserves t.he right to take such measures as may

be necessary or appropriate to implement such programs.

14. Separability. If any provision of this Pro-

gram shall for any reason be held unenforceable or invalid,

neither the enforceability nor the validity of any other

provision of t.his Program shall be affected t-hereby.

15. Governlng Law. This Program shall be con-

st._ued and enforced in accordance with the laws of the sta_.e

of New York.

Dated- New York, New York
As of , 1983

ACCE_TED AND AGREED:

TENANT

OLYMPIA & YORK BATTERY PARK COMPANY

By: O&Y BATTERY PARK COR2., General .=arCher

By:
Executive Vice Preslden_
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Schedule !

MINORITY WORK_ORCE _2.T_C_PATrON

Trade Percentage

Elect:icians 17.5

Carpenters 30.0

Steamfi_ers 17.5

Me_al La_hers 30.3

Painters 35.5

Op. Engineers 25.8

Plumbers 17.5

Iron Workers (sU.--ucUural) 29.0

Iron Workers (ornamental) 29.0

Eleva_or Cons_ru=_ors 13.0

BEi=klayers 30.0

Asbestos Workers 30.0

Roofers 14.0

Cemen_ Masons 30.0

Glazers 22.5

Plas_erers 30.0

Teamsters 27.5

Boilermakers 17.5

Laborers* 35.0

All oUher 22.5

* Applicable _o Contracts entered into pursuan_ to invlta-
_ions _o bid or requests for praposals issued after t.he
da_e of _his Program.

C-27



EXHIBIT "D" TO THE LEASE

SITE PLANS

Drawings prepared by O&Y Construction Corp., numbered and dated
as follows:

zo. 6/19/81
Zl. 6/19/81
z2. 6/19/81

Z2a. 6/19/81
Z2b. 6/19/81
Z3. 6/19/81
Z4. 6/19/81
Z5. 6/19/81
z6. 6/19/81
ZT. 6/19/81
ZS. 6/19/81, revised 9/18/81
Zg. 6/19/81

ZI0. 6/19/81, revised 9/18/81
Zll. 6/19/81
Z12. 6/19/81, revised 9/18/81
Z13. 6/19/81, revised 9/18/81
z14. 6/19/81
Zl5. 6/19/81, revised 9/18/81
z16. 6/19/81
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EXHIBIT "E-l" TO THE LEASE

CIVIC FACILITIES DRAWINGS
AND SPECIFICATIONS

A. Drawinqs Prepared bZ Flack & Kurtz:

ZCI-P-1 rev. 9/8/81 ZCI-P-4 rev. 8/3/81
ZCI-P-2 rev. 8/3/81 ZCI-P-5 rev. 9/3/81
ZCI-P-3 rev. 9/8/81

ZCI-E-I rev. 9/8/81 ZCI-E-4 rev. 8/3/81
ZCI-E-2 rev. 9/8/81 ZCI-E-5 rev. 8/25/81
ZCI-E-3 rev. 9/8/81 ZCI-E-6 rev. 8/3/81

Outline of Proposed Mechanical & Electrical Dry Utilities
prepared by Flack & Kurtz, revised 9/25/81, consisting of
title page and nine (9) pages.

B. Drawinqs PreDated by Mueser r Rutled_e, Johnston & DeSimone:

ZBOY-2 rev. 8/24/81

ZCI-B-I rev. 8/24/81 ZCI-B-13 rev. 8/24/81
ZCI-B-4 rev. 8/24/81 ZCI-B-14 rev. 8/3/81
ZCI-B-5-6-7-8 rev. 8/24/81 ZCI-B-15 rev. 8/3/81
ZCI-B-9 rev. 8/24/81 ZCI-B-16 rev. 8/3/81
ZCI-B-10 rev. 8/24/81 ZCI-B-17 rev. 8/3/81
ACI-B-11 rev. 8/24/81 ZCI-B-18 rev. 8/3/81
ACI-B-12 rev. 8/24/81

ZCI-CE-SK-I rev. 8/3/81 ZWS-3 rev. 8/3/81
ZCI-SE-SK-2 rev. 8/3/81 ZWS-4 rev. 8/3/81

Technical Specifications prepared by Mueser, Rutledge,
Johnston & DeSimone covering Excavation, Piling, Plat-
forms, Concrete & Demolition, revised 9/25/81 consisting
of title page and twenty-five (25) pages.

C. Drawings Prepared by Ysrael A. Seinuk r PC:

ZCI-F-I dtd. 8/27/81
ZCI-F-2 dtd. 8/27/81
ZCI-F-3 did. 8/27/81

D. Drawings Prepared by Lev Zetlin Associates:

ZCI-S-1 rev. 8/26/81
ZCI-S-2 rev. 8/26/81
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E. Drawings Prepared by Haines Lundberg Waehler:
.L.

ZCI-A-I rev. 8/26/81

F. Specifications prepared by Coombes/Kirkland/Berridge
dated i0/14/81 consisting of title page and seven (7)
pages entitled Outline Specifications for Easterly
Terminals of Pedestrian Bridge s , and one (I) additional
page listing the following drawings prepared by O&Y
Construction Corp./Coombes/Kirkland/Berridge:

ZA-I dtd. 8/31/81 ZB-I dtd. 8/31/81
ZA-2 dtd. 8/31/81 ZB-2 did. 8/31/81
ZA-3 dtd. 8/31/81 ZB-3 did. 8/31/81

ZC-1 did. 8/31/81 ZD-1 dtd. 8/31/81
ZC-2 dtd. 8/31/81 ZD-2 dtd. 8/31/81
"ZC-3 dtd. 8/31/81

G. Drawings Prepared by vollmer Associates:

ZCI-R-I' rev. 9/24/81 ZCI-R-5 rev. 8/31/81
ZCI-R-I rev. 9/8/81 ZCI-R-6 rev. 9/8/81
ZCI-R-2 rev. 9/25/81 ZCI-R-7 rev. 8/31/81
ZCI-R-3 rev. 9/8/81 ZCI-R-8 rev. 8/31/81
ZCI-R-4 rev. 8/31/81 ZCI-R-9 rev. 8/31/81

ZCI-R-16 rev. 8/3/81

ZCI-U-1 rev. 8/31/81 ZCI-U-5 rev. 8/3/81
ZCI-U-3 rev. 8/31/81 ZCI-U-6 rev, 8/3/81
ZCI-U-4 rev. 8/31/81

Technical Specifications for Construction of Utilities
& Streets prepared by Vo!imer Associates revised 9/25/81
consisting of title page and one hundred five (105) pages.

H. Drawings Prepared b_ M. Paul Friedber@ Associates:

ZCI-L-I rev. 9/21/81

Site Improvements and Landscaping Specifications revised
9/25/81 consisting of title page and one hundred fourteen
(114) pages.
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EXHIBIT "E-2" TO THE LEASE

CIVIC FACILITIES DEVELOPMENT SCHEDULE

Date of Substantial
Completion

I. STREETS

A. All subsurface work, including platforms, utilities,
concrete street bases and i/2" asphalt surface

I. Albany Stree£, South End Avenue "
and Liberty Street complete by .... December 31, 1982
Access to POD III, consistin@
of both (a) pedestrian traffic [Completed]
and (b) two lanes of vehicular
traffic on either Albany Street
or Liberty Street must be con-
tinuously maintained commencing
March 31, 1982, but said pedes-
trian access shall not include or
require completed sidewalks
earlier than as required under
Section I.B. below.

2. Vesey Street, North End Avenue .-
and Marginal Street December 31, 1983

B. Finish treatments, sidewalks, paving curbs, street
furniture and landscaping

Earlier of .... ............... 180 days after Substan-
tial Completion of the

individual Building
adjacent to the street,

or

i. Albany Street, South End Avenue
and south side of Liberty Street
(except that portion affected by
Liberty Street Bridge)" June 30, 1985

2. North side, Liberty Street ........ June 30, 1987

3. Vesey Street at Parcel C.......... June 30, 1986

4. Vesey Street at Parcel D and
North End Avenue ................. June 30, 1988
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5. Marginal street
.7

(a) Albany Street to Liberty
Street .... June 30, 1985

(b) Parcel B, except Winter Garden---June 30, 1987

(c) Parcel C-- June 30, 1986

(d) Winter Garden December 31, 1987

Iio PLAZA

A. Subsurface Work (Piling and Platforms)

I. Esplanade and Plaza .................. December 31, 1983

B. Utilities, finish treatment, paving,
walls, steps, furniture and landscaping

1. Esplanade .... April 30, 1985

2. Plaza

(a) At Parcel C to a line parallel to
the north face of Parcel C

Earlier of ......... T ........ 180 days after (i)
Substantial Completion
of the Building on
Parcel C shall have
occurred, and (ii)
the Building on Par-
cel B (exclusive
of the Winter Garden)
shall have been Fully
Enclosed

or

December 31, 1987

(b) Balance of Plaza

Earlier of-- 180 days after
Substantial
Completion of the
Building on Parcel D

or

June 30, 1988
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III. BRIDGES

A. Southern Pedestrian Bridge

Earlier of ....... 180 days after Substan-
tial Completion of the
Building on Parcel A

or

December 31, 1984, un-
less final approved
location of (a) center
supports and (b)
easterly bridge termi-
nation point Is given
after December 31, IS82,
in which event Substan-

tial Completion of
such bridge shall be
achieved within 24
months after such
final approval date.

B. Northern Pedestrian Bridge

Earlier of .............. ' ........ 180 days after the
earlier of Substan-
tial Completion of
_he Building on
Parcel B (exclusive
of _he Winter Garden)
or the Building on
Parcel C,

or

June 30, 1986, unless
final approved loca-
tion of (a) center

supports and (b)
easterly bridge
termination point
is given after
December 31, 1983,
in which event
Substantial Comple-
tion of such bridge
shall be achieved
within 30 months
after such final

approved date.
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EXHIBIT "F-l" TO THE LEASE

GUARANTY AND CONSENT TO SERVICE

Guaranty and consent, dated as of September I, 1981,

by and between O&Y EQUITY CORP. ("Guarantor"), a New York

corporation having an office at 245 Park Avenue, New York,

New York 10017, and BATTERY PARK CITY AUTHORITY ("Landlord"),

a New York public benefit corporation having an office at

40 Rector Street, New York, New York 10006.

RECITALS:

A. OLYMPIA & YORK BATTERY PARK COMPANY (;Tenant")

is simultaneously entering into an agreement of lease ("Develop-

ment Lease") for a portion of the project located at Battery

Park City ("Project") known as the commercial core ("Demised

Premises"). Pursuant to the Development Lease and the Severance

Leases (as defined and provided for in the Development Lease),

Tenant is obligated, among other things, to construct certain

buildings (collectively, "Buildings") on the "Parcels" (as de-

fined in the Development Lease) comprising the Demised Premises.

B. Tenant is simultaneously entering into a contract

with Landlord ("Contract") for the'construction of the "Civic

Facilities" (as such term is defined in the Development Lease).

C. Landlord has required and Guarantor has agreed

that simultaneously with the execution of the Development

Lease and the Contract, Guarantor shall execute and deliver

to Landlord a guaranty of performance by Tenant under the
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Developmen_ Lease and the Contract and of performance by

the tenants under the Severance Leases.

W I T N E S S E T H :

In consideration of, and as an inducement to, Land-

lord executing and delivering the Development Lease and the

Contract and for the further consideration of $I0.00 and

other good and valuable consideration, the receipt and legal

sufficiency of which are h_reby acknowledged, Guarantor and

Landlord agree as follows:

i. Guarantor absolutely, unconditionally and irrev-

ocably guarantees to Landlord the full and timely performance

of all obligations of Tenant (whether monetary or non-monetary)

under the Development Lease and the Contract and of all obli-

gations of the tenants under the Severance Leases, including

without limitation, payment of any damages owing by Tenant or

the tenants under the Severance Leases resulting from an

Event of Default under the Development Lease, the Contract or

the Severance Leases, in accordance with and pursuant to this

Guaranty and Consent. Guarantor expressly acknowledges and

agrees that its liability under this Guaranty is not in any

manner limited by the non-recourse provision of the Devel-

opment Lease set forth in Section 41.06(b) thereof, or by

any corresponding provision of a Severance Lease, it being

agreed that the 6bligations and liabilities being guaranteed

by Guarantor hereunder are those which Tenant has under khe
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Development Lease and the Contract and.which the tenants
-°

under the Severance Leases have thereunder, without regard

to any exculpation of liability provided for under any of

such instruments.

2. This Guaranty and Consent is an absolute and

unconditional guaranty of performance and not merely of col-

lection. Guarantor acknowledges and agrees that its liability

hereunder shall be primary and that in any right of action

which shall accrue to Landlord under the Development Lease,

the Contract or any of the SeveranceLeases, Landlord may,

at its option, proceed against Guarantor and Tenant or the

tenant under the Severance Lease in question, jointly and

severally, and Landlord may proceed against Guarantor under

this Guaranty and Consent without commencing any suit or

proceeding of any kind or nature whatsoever against Tenant

or the tenant under the Severance Lease in question, or with-

out having obtained any judgment against Tenant or the tenant

under the Severance Lease in question, and without any pre-

sentment and demand for payment, notice of non-payment, notice

of dishonor, protest, notice of protest, non-performance or

non-observance (except copies of any notice of default Land-

lord gives under the Development Lease, the Contract or the

Severance Leases), or of any notice of acceptance of this

Guaranty and Consent or of any other notice or demand to

which Guarantor might otherwise be entitled, all of which

Guarantor hereby expressly waives.

F-I-3



. 3. Anything contained herein to the contrary not-

withstanding, Landlord and Guarantor acknowledge and agree

that, with respect to each Parcel, all obligations or liabil-

ities hereunder shall continue unaffected until (i) the ear-

lier of the issuance of a temporary or permanent Certificate

of Occupancy for the whole of each of the Buildings located

on such Parcel (except that in the case of Parcel B, as de-

fined in the Development Lease, the Buildings shall not in-

clude the Winter Garden), (ii) the completion by Tenant of

all interior work to be performed by Tenant under Subleases

with Persons who are not Affiliates or Permitted Assignees

of Tenant for not less than fifty percent (50%) of the Net

Rentable Square Feet of such Buildings, (iii) the leasing

of not less than fifty percent (50%) of the Net Rentable

Square Feet of such Building to Subtenants who are not Affil-

iates or Permitted Assignees of Tenant and who shall have

taken occupancy of such space, and (iv) if the Parcel in

question is not the only parcel then covered by the Develop-

ment Lease, the execution and delivery of a Severance Lease

for such Parcel, and upon the occurrence of the events set

forth in the aforesaid clauses (i) through (iii), and, if

applicable, (iv) Guarantor shall not be liable for any of

the obligations or liabilities hereunder arising thereafter

(but shall continue to be liable for all such obligations

and liabilities which arose or accrued prior to that date),

except for Tenant's obligation under the Development Lease
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to complet_ construction of the Winter Garden and to obtain

a duly issued permanent Certificate of Occupancy for the

Buildings located on a Parcel (including the Winter Garden)

and any liabilities or damages incurred by Landlord by reason

of the failure of Tenant or Guarantor to complete such con-

struction or to obtain such Certificate of Occupancy as pro-

vided in the Development Lease. The terms "Certificate of

Occupancy", "Winter Garden", "Subleases", "Persons", "Af-

filiates", "Permitted Assignee", "Net Rentable Square Feet"

and "Subtenant" as used in this Paragraph 3 each shall have

the meaning accorded to it in the Development Lease.

4. Guarantor expressly agrees that the validity of

this Guaranty and Consent and the obligations of Guarantor

hereunder shall in no way be terminated, affected, diminished

or impaired by reason of (a) the assertion of or the failure

by Landlord to assert against Tenant or the tenants under

the Severance Leases any of the rights or remedies reserved

to Landlord pursuant to the terms, covenants and conditions

contained in the Development Lease, the Contract or the Sever-

ance Leases, (b) the non-liability of Tenant under the Develop-

ment Lease or the Contract or of any tenant under a Severance

Lease by reason of any bankruptcy, insolvency, reorganization,

arrangement, assignment for the benefit of creditors, receiver-

ship or trusteeship affecting Tenant, such tenants or their re-

spective successors or assigns, whether or not no6ice thereof

is given to Guarantor, (c) the limitation on the liability of
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Tenant pursuant to Section 41.06(b) of the Development Lease

and the corresponding non-recourse provision under a Sever-

ance Lease, or (d) any other circumstance or condition that

may grant or result in a discharge, limitation or reduction

of liability of a surety or guarantor.

5. Guarantor acknowledges and agrees that, subject

to the provisions of Section 3, this Guaranty and Consent shall

be a continuing guaranty and the liability of Guarantor here-

under shall in no way be affected, modified or diminished by

reason of (a) any subletting of all or a portion of the Par-

cel or any assignment or other transfer of Tenant's interest

in the Development Lease or the Contract or of the interest

of a tenant under a Severance Lease, (b) any modification,

renewal or extension of the Development Lease, the Contract

or any Severance Lease, (c) any consent, indulgency or other

action, inaction or omission under or concerning the Develop-

ment Lease, the Contract or any Severance Lease, (d) any deal-

ings or transactions or matter or thing 6ccurring between

Landlord and Tenant or any tenant under a Severance Lease,

or (e) any-bankruptcy, insolvency, reorganization, arrange-

ment, assignment for the benefit of creditors, receivership

or trusteeship affecting Tenant or the tenant under any

Severance Lease or their respective successors or assigns,

whether or not notice thereof is given to Guarantor.

6. No delay on the part of Landlord in exercislng

any right, power or privilege under this Guaranty and Consent
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nor any failure to exercise the same shall operate as a waiver

of or otherwise affect any right, power or privilege, nor

shall any single or partial exercise thereof preclude any

other or further exercise thereof or the exercise of any

other right, power or privilege.

7. Guarantor agrees that whenever at any time or

from time to time Guarantor shall make any payment to Land-

lord on account of Guarantor's liability under this Guaranty

and Consent, Guarantor shall notify Landlord that the payment

being made is for that purpose. Guarantor waives any and all

rights of subrogation to the rights of Landlord or Tenant or

the tenants under the Severance Lease, contractual, statutory

or otherwise, arising out of the performance of Guarantor's

obligations hereunder.

8. Landlord and Guarantor shall each, at any time

and from time to time, within ten (i0) Business Days (as

defined in the Development Lease) following the request by

the other, execute, acknowledge and deliver to the other

a statement certifying that this Guaranty and Consent is

unmodified and in full force and effect (or if there have

been modifications, that the same is in full force and effect

as modified and stating such modifications) and that to the

best of the certifying party's knowledge, Guarantor is not

in default hereunder (or if there is such a default, describ-

ing such default in reasonable detail).
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9. Guarantor represents and warrants that it is not

entitled to immunity from judicial proceedings and agrees that,

in the event Landlord brings any suit, action or proceeding

in New York or any other jurisdiction to enforce any obligation

or liability of Guarantor arising, directly or indirectly, out

of or relating to this Guaranty and Consent, no immunity from

such suit, action or proceeding will be claimed by or on be-

half of Guarantor.

10. Guarantor acknowledges and agrees that all dis-

putes arising, directly or indirectly, out of or relating to

this Guaranty and Consent may be adjudicated in the state

courts of New York sitting in New York County or the federal

courts sitting in New York County and hereby expressly and

irrevocably submits the person of Guarantor to the in personam

jurisdiction of those courts in any suit, action or proceeding

arising, directly or indirectly, out of or relating to this

Guaranty and Consent. To the extent permitted under appli-

cable law, this consent to personal jurisdiction shall be self-

operative and no further instrument or action, other than ser-

vice of process in one of the manners specified in this Guaranty

and Consent or as otherwise permitted by law, shall be necessary

in order to confer jurisdiction upon the person of Guarantor

in any such court.

ii. To the fullest extent permitted under applicable

law, Guarantor irrevocably waives and agrees not to assert, by

way of motion, as a defense or otherwise, any objection which
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it may now or hereafter have to the laying of the venue of

any such suit, action or proceeding brought in such a court

referred to in Section i0, any claim that any such suit, action

or proceeding brought in such a court has been brought in an

inconvenient forum, or any claim that it is not personally

subject to the jurisdiction of any such court. Provided

that service of process is effected upon Guarantor in one

of the manners hereafter specified or as otherwise permitted

by law, Guarantor agrees that any final judgment in any suit,

action or proceeding brought in such a court of competent

jurisdiction from which Guarantor has not appealed or is not

permitted to appeal further, shall be conclusive and binding

upon Guarantor and, so far as is permitted under applicable

law, shall be enforced in the courts of Canada and in any

other courts to the jurisdiction of which Guarantor is sub-

ject, by a suit upon such judgment and that Guarantor shall

not assert any defense in any such suit upon such judgment•

12. Guarantor hereby irrevocably designates and ap-

points Olympia & York Properties ("Agent"), having an office

at 245 Park Avenue, New York, New York 10167, or such other

office in New York City as Guarantor shall hereafter designate

by notice to Landlord, as its authorized agent to accept and

acknowledge on its behalf service of any and all process

which may be served in any suit, action or proceeding of the

nature referred to in this Guaranty and Consent in any state

court of New York or federal court sitting in New York. By
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executing this Guaranty and Consent, Agent irrevocably con-

sents to and accepts its designation and appointment for ser-

vice of process upon Guarantor. This designation and appoint-

ment shall be irrevocable until the date upon which Landlord

shall either (a) approve a designated replacement pursuant to

Section 13 or (b) deliver to Agent Landlord's written termina-

tion of Guarantor's responsibility hereunder.

13. Agent covenants and agrees that it shall not

cease so to act unless and until Guarantor shall have ir-

revocably designated and appointed another agent or agents

satisfactory to Landlord and Guarantor shall have delivered

to Landlord evidence in writing of the other agent's uncon-

ditional acceptance of such appointment and any attempt by

Agent to cease to so act shall be ineffective and without

force or effect unless the foregoing provisions of this Sec-

tion 13 or Section 12(b) shall be fully complied with.

14. Guarantor shall from time to time execute,

acknowledge, deliver and file all further instruments neces-

sary under the laws of the State of New York or the United

States of America, to make effective (a) the appointment of

Agent, (b) the consent of Guarantor to jurisdiction of the

state courts of New York and the federal courts sitting in

New York and (c) the other provisions of this Guaranty and

Consent.

15. By the execution of this Guaranty and Consent,

Guarantor consents toprocess being served in any suit, action
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or proceeding of the nature referred to in this Guaranty and

Consent either (a) by the mailing of a copy thereof by reg-

istered or certified mail, postage prepaid, return receipt

requested, addressed to Guarantor at 245 Park Avenue, New York,

New York 10167, attention: Executive Vice President; with a

copy thereof by telex, also mailing a copy of that telex by

registered or certified air mail, postage prepaid, return

receipt requested, to Guarantor at One First Canadian Place,

Toronto, Ontario M5XIB5 (Telex No. 06524728), attention:

Mr. Paul Reichmann, with a further copy to Kaye, Scholer,

Fierman, Hays & Handler, 425 Park Avenue, New York, New York

10022, attention: Martin S. Saiman, Esq., or to any other

address or telex number Guarantor shall designate by notice

to Landlord, provided that Landlord shall not be required to

send such copies to more than an aggregate of four addresses

and telex numbers, or (b) by (i) personally serving a copy

thereof upon Agent at Agent's address set forth above, and

(ii) by telex, also mailing a copy of that telex by registered

or certified mail, postage prepaid, return receipt requested,

to Guarantor at One First Canadian Place, Toronto, Ontario

M5XlB5 (Telex No. 06524728), attention: Mr. Paul Reichmann,

with a further copy to Kaye, Scholer, Fierman, Hays & Handler,

425 Park Avenue, New York, New York 10022, attention: Martin

S. Saiman, ESq., or to any other address or telex number

Guarantor shall designate by notice to Landlord, provided

that Landlord shall not be required to personally serve or

F-l-ll



send such copies to more than an aggregate of four addresses

and telex numbers. To the £ullest extent permitted under

applicable law, Guarantor agrees that such service shall be

deemed in every respect effective service of process upon

Guarantor in any such suit, action or proceeding and be taken

and held to be valid personal service upon and personal delivery

to Guarantor.

16. Nothing in this Guaranty and Consent shall affect

the right of Landlord to serve process in any other manner per-

mitted by law or limit the right of Landlord or any of its

successors or assigns to bring proceedings against Guarantor

in any other courts having jurisdiction over the parties.

17. As a further inducement to Landlord to execute

and deliver the Development Lease and in consideration thereof,

Landlord and Guarantor covenant and agree that in any action

or proceeding brought on, under or by virtue of this Guaranty

and Consent, Landlord and Guarantor shall and do waive trial

by jury.

18. Guarantor represents to Landlord that:

18.1 Guarantor has full power, authority and legal

right to execute, deliver, perform and observe the provisions

of this Guaranty and Consent, including without limitation,

the payment of all moneys hereunder.

18.2 The execution, delivery and performance by

Guarantor of this Guaranty and Consent has been duly autho-

rized by all necessary corporate action.
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18.3 This Guaranty and Consent constitutes the legal,

valid and binding obligation of Guarantor enforceable in accor-

dance with its terms.

18.4 Guarantor, as of the date of the execution

of this Guaranty and Consent, is not in violation of any de-

cree, ruling,'judgment, order or injunction applicable to

it nor any law, ordinance , rule or regulation of whatever

nature nor are there any actions, proceedings or investiga-

tionspending or threatened against or affecting Guarantor

(or any basis therefor known to Guarantor) before or by any

court, arbitrator, administrative agency or other governmental

authority or entity, any of which, if adversely decided, would

materiallyand adversely affect its ability to carry out any

of the terms, covenants and conditions of this Guaranty and

Consent.

18.5 No authorization, approval, consent or per-

mission (governmental or otherwise) of any court, agency,

commission or other authority or entity is required for the

due execution, delivery, performance or observance by Guaran-

tor.of, this Guaranty and Consent or for the payment of any

sums hereunder. Guarantor covenants that-if any such authori-

zation, approval, consent, filing or permission shall be re-

quired in the future in order to permit or effect performance

of the obligations of Guarantor under this Guaranty and Consent,

Guarantor shall promptly inform Landlord or its successors or
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assigns and shall use its best efforts to obtain promptly

such auth0rization, approval, consent, filing or permission.

18.6 Guarantor, as of the date of the execution of

this Guaranty and Consent, is not in default in the observance

or performance of the terms and conditions of any loan agree-

ment to which it is a party or by which it is bound, which

default might materially and adversely affect its ability to

carry out any of the terms, covenants or conditions of this

Guaranty and Consent.

18.7 Neither the execution and delivery of this

Guaranty and Consent, nor the consummation of the transac-

tions, herein contemplated, nor compliance with the terms and

provisions hereof, conflict or will conflict with or result

in a breach of any of the terms, conditions or provisions of

the certificate of incorporation or by-laws of Guarantor, or

similar documents of Guarantor, or of any law, order, writ,

injunction or decree of any court or governmental authority,

or of any agreement or instrument to which Guarantor is a

party or by which it is bound, or constitutes or will con-

stitute a default thereunder.

18.8 Guarantor owns one hundred percent (100%)

of the authorized an_ outstanding voting stock of O&Y Battery

Park Corp,, and O&Y Battery Park Corp. is a partner of Tenant

which is entitled to ninety-seven percent (97%) of Tenant's

profits and losses.

F-I-14



19. In the event Landlord shall be obligated by

any bankruptcy, insolvency or other legal proceedings to repay

to Guarantor or pay to Tenant, the tenant under any Severance

Lease or to any trustee, receiver or other representative

of either of them, any amounts previously paid by Guarantor

pursuant to this Guaranty and Consent, this Guaranty and

Consent shall be deemed reinstated to the extent of that

repayment made by Landlord. Landlord shall not be required

to litigate or otherwise dispute its obligation to make such

repayments if it is in good faith and on the advice of coun-

sel believes that such obligation exists.

20. Guarantor acknowledges and agrees that it shall

be deemed in default under this Guaranty and Consent if at

any time during the duration of this Guaranty and Consent any

of the following shall occur:

20.1 If, after notice to Guarantor of a default

under the Development Lease, the Contract or any Severance

Lease; Guarantor shall fail to perform Or cause the perfor-

mance of Tenant's obligations under the Development Lease,

the Contract or such Severance Lease, as the case may be,

or if Guarantor shall otherwise default in the performance

of its obligations under this Guaranty and Consent and such

default shall continue for ten (i0) days after Landlord noti-

fies Guarantor thereof.
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.20.2 If any of the representations made by Guaran-

tor in this Guaranty and Consent shall be untrue in any mate-

rial respect.

21. No waiver or modification of any provision of

this Guaranty and Consent nor any termination of this Guaranty

and Consent shall be effective unless in writing and signed by

the party against which the waiver, modification or termina-

tion is sought to be enforced; nor shall any waiver be appli-

cable except in the specific instance for which it is given.

22. The validity and enforcement of this Guaranty

and Consent shall be governed by and construed in accordance

with the internal laws of the State of New York without regard

to principles of conflicts of law.

23. All notices, demands, requests, consents, ap-

provals or other communications (collectively, "Notices")

desired or required to be given under this Guaranty and Con-

sent shall be in writing, and, any law or statute to the con-

trary notwithstanding, shall be effective for any purpose if

given or served by prepaid certified or registered mail, re-

turn receipt requested addressed as follows:

23.1 If to Guarantor, to it at:

245 Park Avenue
New York, New York 10167

Attention: Executive Vice-President
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with a copy to:

Kaye, Scholer, Fierman, Hays & Handler
425 Park Avenue
New York, New York 10022

Attention: Martin S. Saiman, Esq.

and

with a copy by telex, and a copy of such
telex by mail as aforesaid to:

Olympia & York Developments Limited
One First Canadian Place
Toronto, Ontario M5XlB5
(Telex No. 06524728)

Attention: Mr. Paul Reichmann

23.2 If to Landlord, to:

Battery Park City Authority
1515 Broadway
New York, New York 10036

Attention: Office of the President

with a copy to:

Well, Gotshal & Manges
767 Fifth Avenue
New York, New York 10153

Attention: Lawrence J. Lipson, Esq.

23.3 If to Agent, to it at:

245 Park Avenue
New York, New York 10167

Attention: Executive Vice-President

with a copy to:

Kaye, Scholer, Fierman, Hays & Handler
425 Park Avenue
New York, New York 10022

Attention: Martin S. Saiman, Esq.

and
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with a copy by telex, and a copy of
such telex by mail as aforesaid to:

Olympia & York Developments Limited
One First Canadian Place
Toronto, Ontario M5XlB5
(Telex No. 06524728)

Attention: Mr. Paul Reichmann

All Notices shall be deemed given or served on the Business

Day after being deposited in the United States mails, postage

prepaid in the manner previously specified. In the event a

postal strike shall be in progress at the time a Notice is

given or served, that Notice shall not be deemed given or

served unless and until a copy thereof is personally deliv-

ered to the addressee or, in the case of a Notice to an ad-

dressee having an address outside New York City, until a copy

thereof is sent by telex to the addressee at the telex number

provided by such addressee. Any party to this Guaranty and

Consent may change the address to which Notices shall be de-

livered to it and its representatives by notice in accordance

with this Section, except that at no time shall any party to

this Guaranty and Consent be required to give, in the aggre-

gate, more than four Notices or copies thereof.

24. This Guaranty and Consent shall be binding

upon and inure to the benefit of Guarantor and Landlord and

their respective successors and permitted assigns.

25. All remedies afforded to Landlord by reason of

this Guaranty and Consent are separate and cumulative reme-

dies and it is agreed that no one remedy, whether exercised
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by Landlord or not, shall be deemed tobe in exclusion of any

other remedy available to Landlord and shall not limit or

prejudice any other legal or equitable remedy which Landlord

may have.

26. If any provision of this Guaranty and Consent

or the application thereof to any person or circumstance shall

to any extent be held void, unenforceable or invalid, then

the remainder of this Guaranty and Consent or the application

of such provision to persons or circumstances other than those

as to which it is held Void, unenforceable or invalid, shall

not be affected thereby and each provision of this Guaranty

and Consent shall be valid and enforceable to the fullest ex-

tent permitted by law.

IN WITNESS WHEREOF, Guarantor has caused this Guaranty

and Consent to be duly executed the day and year first above

written.

O&Y EQUITY CORP., Guarantor

By: /s/ Michael Dennis
Executive Vice President

OLYMPIA & YORK PROPERTIES, Agent

By: /s/ Michael Dennis
Executive Vice President
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STATE OF NEW YORK )
--_ : ss.:

COUNTY OF NEW YORK )

On this 3rd day of November, 1981 before me person-
ally came MICHAEL DENNIS to me known, who, being by me duly
sworn, did depose and say that he resides at 14 Langley Avenue,
Toronto, Ontario, that he is an Executive Vice President of
O&Y EQUITY CORP., the corporation described in and which exe-
cuted the foregoing instrument; that he knows the seal of
said corporation; that the seal affixed to said instrument
is such corporate seal; that it was so affixed by the order
of the members of said corporation, and that he signed his
name thereto by like order.

/s/ Frank W. Kosman
Notary Public

STATE OF NEW YORK )
: SS.:

COUNTY OF NEW YORK )

On this 3rd day of November, 1981 before me person-
ally came MICHAEL DENNIS to me known, who, being by me duly
sworn, did depose and say that he resides at 14 Langley Avenue,
Toronto, Ontario, that he is an Executive Vice President of
OLYMPIA &.YORK PROPERTIES, an unincorporated association de-
scribed in and which executed the foregoing instrument; and
that he signed his name thereto by like order of the members
thereof.

/s/ Frank W. Kosman
Notary Public
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EXHIBIT "F-2" TO THE LEASE

FIRST AMENDMENT TO

GUARANTY AND CONSENT TO SERVICE

AGREEMENT dated as of June m, 1983 by and between

O&Y EQUITY CORP. ("Guarantor"), a New York corporation having

an office at 245 Park Avenue, New York, New York 10167 and

BATTERY PARK CITY AUTHORITY ("Landlord"), a New York public

benefit corporation having an office at 40 West Street, New

York, New York 10006.

RECITALS

A. Guarantor executed and delivered to Landlord

a certain Guaranty and Consent to Service dated as of Sep-

tember i, 1981 (the "Guaranty") with respect to the obligations

of OLYMPIA & YORK BATTERY PARK COMPANY ("Tenant") under (i)

the Agreement of Lease between Landlord as lessor and tenant

as lessee, dated as of September !, 1981, which lease as

amended by an agreement between the lessor and the lessee

dated as of September 9, 1982, is referred to herein as the

"Development Lease", and (ii) the Civic Facilities Construction

Agreement between Landlord as owner and Tenant as contractor,

dated as of September i, 1981, which agreement as amended

by an agreement between the owner and the contractor, dated

as of the date hereof, is referred to herein as the "CFCA".

B. By deed dated December 28, 1982, BPC DEVELOP-

MENT CORPORATION conveyed to Landlord the grantor's interest

in the entire project known as Battery Park City, of which the
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premises covered by the Development Lease are a part, and

thereafter Landlord, as landlord and tenant, amended that

certain Restated Amended Agreement of Lease dated as of June

10, 1980, between BPC Development Corporation as landlord

and Landlord as tenant (the "Master Lease") by the First

Amendment of Master Lease and the Second Amendment of Master

Lease, each of even date herewith.

C. Simultaneously herewith, Landlord and Tenant

are entering into Severance Leases (as defined and provided

for in the Development Lease) for each of the Parcels (as

defined in the Development'Lease) coveredby the Development

Lease and the Development Lease is being terminated. Each

Severance Lease will be a direct lease from Landlord, as fee

owner of the Parcels, to Tenant. Under each Severance Lease,

Tenant is obligated, among other things, to construct certain

buildings ("Buildings") on the Parcel covered by such

Severance Lease.

D. By assignment of even date herewith, Tenant

has assigned the Severance Lease for Parcel C (as defined in

the Development Lease) to American Express Company, Shearson/

American Express, Inc., American Express International Banking

Corporation, and American Express Travel Related Services

Company, Inc. (collectively, "Amex") and Amex has entered

into a construction contract of even date herewith with

Tenant for the construction of the shell, core and central

systems of the Buildings on Parcel C and certain other work
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(the "Construction Contract").

E. Under the Guaranty, Guarantor has guaranteed

all of the monetary and non-monetary obligations of Tenant

under each Severance Lease and under the CFCA.

F. The parties wish to confirm that notwithstand-

ing the conveyance of the fee interest in the Parcels to

Landlord, the amendments to the Master Lease, the termination

of the Development Lease, and the amendment of the CFCA, the

Guaranty, as hereby amended, shall continue in force with re-

spect to each of the Severance Leases, the CFCA and all other

obligations of the Guarantor under the terms of the Guaranty

as amended hereby.

Therefore, in consideration of and as an inducement

to terminate the Development Lease and execute and deliver

the Severance Leases and for the further consideration of

$I0.00 to each in hand paid and other good and valuable con-

sideration, the receipt and sufficiency of which are hereby

acknowledged, Guarantor and Landlord agree as follows:

i. Notwithstanding the conveyance of the fee

interest in the Parcels to Landlord, the amendments to the

Master Lease, the termination of the Development Lease, and

the amendment of the CFCA, the Guaranty, as hereby amended,

shall continue in full force and effect with respect to each

of the Severance Leases, the CFCA, and all other obligations

of the Guarantor under the terms of the Guaranty as amended

hereby.
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2. Section 3 of the Guaranty shall be deleted in

its entirety and the following shall be substituted in its

place.

"3. Anything contained herein to the contrary not-
withstanding, Landlord and Guarantor acknowledge
and agree that, with respect to each Parcel, all
obligations or liabilities hereunder shall continue
unaffected until (i) the earlier of the issuance of
a temporary or permanent Certificate of Occupancy
for the whole of each of the Buildings located on
such Parcel (except that in the case of Parcel B,
the Buildings shall not include the Winter Garden),
(ii) the completion by Tenant of all interior work
to be performed by Tenant under Subleases with Per-
sons who are not Affiliates or PermittedAssignees
of Tenant for not less than fifty percent (50%)
of the Net Rentable Square Feet of such Buildings,
(iii) the leasing of not less than fifty percent
(50%) of the Net Rentable Square Feet of such Build-
ing to Subtenants who are notAffiliates or Permitted
Assignees of Tenant and who shall have taken occupancy
of such space, and (iv) the Cross-Default Provisions
of the Severance Lease for the Parcel in question
have been rendered void and of no force or effect
pursuant to Section 42.05 of such Severance Lease in
the case of Parcel A or Parcel C, or Section 42.04
in the case of Parcel B or D, and upon the occur-
rence of the events set forth in the aforesaid

clauses (i9 through (iv), Guarantor shall not be
liable for any of the obligations or liabilities
hereunder arising thereafter (but shall continue to
be liable for all such obligations and liabilities
which arose or accrued prior to that date), except
for Tenant's obligation to complete construction
of the Winter Garden under the Severance Lease for
Parcel B and to obtain a duly issued permanent
Certificate of Occupancy for the whole of each
of the Buildings located on a Parcel (including
the Winter Garden), and any liabilities or damages
incurred by Landlord by reason of the failure of
-Tenant or Guarantor to complete such construction
or to obtain such Certificate of Occupancy as provided
in the respective Severance Leases. Notwithstanding
anything to the contrary hereinabove, the conditions
set forth in clauses (ii) and (iii) hereinabove
shall be deemed satisfied if the tenant under the
Severance Lease for the Parcel in question (or
if suchtenant consists of more than one entity,
one or more of the entities constituting such tenant)
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shall occupy, for the conduct of its (or their) own
businesses, in the aggregate not less than fifty
percent (50%) of the Net Rentable Square Feet of
the Buildings on such Parcel and the interior work
to be performed with respect to such occupancy shall
have been completed for not less than fifty percent
(50%) of the Net Rentable Square Feet of the Build-
ings. The terms "Certificate of Occupancy", "Winter
Garden", "Subleases", "Persons", "Affiliates", "Per-
mitted Assignee", "Net Rentable Square Feet" and
"Subtenant" as used in this Paragraph 3 each shall
have the meaning accorded to it in the Severance
Lease in question."

3. The Guarantor's absolute and unconditional

guaranty of performance and not merely of collection set

forth in the Guaranty shall cover and apply to, in addition

to all of the obligations and matters provided in the Guaranty,

the following:

a. The obligations and liabilities of Tenant

under the Master Sublease which were not released under the

terms of the agreement entitled "Termination of Master Sub-

lease" between Landlord and Tenant dated as of the date hereof.

b. Tenant's obligations and liabilities

under that certain letter from Tenant to Landlord dated as

of the date hereof pertaining to certain construction war-

ranties.given by Tenant to Landlord with respect tO Shared

Expense Areas (as defined in the Project Operating Agreement).

c. The obligations of Tenant and its Permitted

Assignees, if any, under Section 4.04(a) of the Project Oper-

ating Agreement to reimburse each Tenant (as such term is de-

fined in the Project Operating Agreement) which is not BPCA

or O&Y for each portion of BPCA's Common Area Share, Loading
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Dock Share and PILOT Share, if any, paid by such Tenant pur-

suant to, respectively, Section 4.04(a) or Section 4.10 of

the Project Operating Agreement (as the terms "BPCA," or

"O&Y," "Common Area Share," "Loading Dock Share" and "PILOT

Share" are defined in the Project Operating Agreement.)

4. If, pursuant to Section 42.08 (a) of the Sever-

ance Lease for Parcel C, the Tenant under such Lease is relieved

of the obligation thereunder to restore security deposited with

Landlord under Section 42.04 of such Lease to the extent Land-

lord applied such security to cure a Default or Event of Default

under any other Severance Lease with which such Lease was not

then cross-defaulted pursuant to the terms of Article 42 of

such Lease, then Guarantor shall restore such security to
/

the extent so applied.

5. Sections 12 and 13, clause (a) of Section 14

an4 Section 23.3 of the Guaranty shall be deleted in their

entirety. The word "Guarantor" shall be substituted for the

word "Agent" in clause (b) (i) of Section 15 of the Guaranty.

6. Copies of all notices given to Guarantor under

the Guaranty, as hereby amended, shall be given in the same

manner to each lessee under a Severance Lease and each Mort-

gagee thereof, at the address for notices to be given to

such lessee under the Severance Lease and at the address

for such Mortgagee furnished to Landlord under Article i0

of such Severance Lease.
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7. Any capitalized term not defined herein shall

have the meaning given such term in the applicable Severance

Lease.

8. As amended by this Agreement, the Guaranty

shall be and remain in full force and effect.

IN WITNESS WHEREOF, Landlord and Guarantor have

caused this Agreement to be duly executed as of the day and

year first above written.

O&Y EQUITY CORP.,
Guarantor

By:
Executive Vice-President

BATTERY PARK CITY AUTHORITY

By:
President
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STATE OF NEW YORK )
: ss.:

COUNTY OF NEW YORK)

On this day of June, 1983, before me personal-
ly came MICHAEL DENNIS to me known, who, being by me duly
sworn, did depose and say that he resides at 14 Langley Aven-
ue, Toronto, Ontario, that he is an Executive Vice President
of O&Y EQUITY CORP., the corporation described in and which
executed the foregoing instrument; that he knows the seal
of said corporation; that the seal affixed to said instrument
is such corporate seal; that it was so affixed by the order
of the Board of Directors of said corporation, and that he
signed his name thereto by like order.

Notary Public

STATE OF NEW YORK )
: SS.:

COUNTY OF NEW YORK)

On this day of June, 1983, before me person-
ally came BARRY E. LIGHT to me known, who, being by me duly
sworn, did depose and say that he has an address at 345 West
88th Street, New York, New York, that he is the President of
BATTERY PARK CITY AUTHORITY, the public benefit corporation
described in and which executed the foregoing instrument$
that he knows the seal of said corporation; that the seal
affixed to said instrument is such corporate seal; that it
was so affixed by the order of the members of said corporation,
and that he signed his name thereto by like order.

Notary Public
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EXHIBIT "G"

DEVELOPMENT GUIDELINES

As part of the 1979 Master Plan for Battery Park

City, a design concept and a Large-Scale Commercial Development

Plan were developed for the Parcels. The essential elements

of that concept and of that Plan are the following:

(a) integrated development of the separate Build-

ings on each Parcel;

(b) grouping of towers around a plaza bordering

the North Cove; and

(c) use of upper level enclosed walkway systems

connecting the Buildings and the World Trade Center.

In order to promote and facilitate superior site

planning and to allow flexibility while at the same time

ensuring density, bulk, circulation and open space consis-

tent with these elements and safeguarding the present and

contemplated uses of the surrounding areas, the following

Guidelines were formulated to implement those design prin-

ciples in connection with the development and operation of

the Parcels.

I. Density. The total area of the commercial

center to be developed is approximately 16.5 acres of land.

Approximately seven million one hundred thousand square feet

(as such term is used in the New York City Zoning Resolution)

of commercial space may be developed at the Parcels in the

aggregate. Parcel A may be developed with approximately
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1,361,456 square feet of commercial space, Parcel B with

2,197,816 Square feet, Parcel C with 2,040,658 square feet

and Parcel D with 1,508,070 square feet. Landlord shall

permit the adjustment and redistribution of commercial space

among Parcels A, B, C and D upon the request of the tenants

under the Severance Leases covering the affected Parcels

(and the concurrence of BPCA if there is then no Severance

Lease in effect for an affected Parcel), provided that the

commercial space on Parcel C shall not exceed 2,040,658 square

feet and the aggregate commercial space on Parcels A, B, and

D shall not exceed 5,067,342 square feet. Such adjustment

and redistribution shall be set forth in an amendment, in

form and substance reasonably satisfactory to Landlord, to

the Severance Lease for each of the affected Parcels (or if

there is then no Severance Lease in effect for an affected

Parcel, in a written consent of Landlord with respect to

such Parcel).

2. Bulk.

A. General. For development purposes, the

Parcels shall be considered as one zoning lot.

Building bulk permissible in a C-6 district

has been combined and may be distributed in a flexible man-

ner among the Parcels. The Building on any one Parcel may

exceed the Floor Area Ratio (FAR) of 15, but the aggregate

bulk for all Buildings may not exceed the maximum overall
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density of.FAR 15, excluding those areas designated for street

or public open space usage.

The overall physical character of the Parcels

will be that of a unified development of Buildings. Since

the Parcels are immediately adjacent to the World Trade Center,

they may not diminish nor conflict with its Twin Towers. Build-

ings must be designed in such a way as to define the spaces of

the streets, reinforce the setting for pedestrian activities,

and articulate the transition between the pedestrian-scaled

environment and the scale of the Towers. The massing of Build-

ings must step up in height from the waterfront to the World

Trade Center, thereby placing maximum density closest to the

public transportation centers and reinforcing the Lower Man-

hattan grid orientation. The distribution of bulk should in

general reflect the pattern described in Attachments 1 and 2.

B. Coverage. Total coverage of the Parcels

by the. Buildings, 140' above the street, cannot exceed 30%

of the Commercial Center. Parcel A may have coverage 140'

above the street of approximately 46 percent, Parcel B, 30

percent, Parcel C, 57 percent and Parcel D, 58 percent. Land-

lord shall permit the adjustment and redistribution of such

coverage among Parcels A, B, C and D upon the request of the

tenants under the Severance Leases for the affected Parcels

(and the concurrence of BPCA if there is then no Severance

Lease in effect for an affected Parcel), provided that the

coverage of Parcel C 140_ above the street shall not exceed
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57 percents,, and the coverage 140' above the street of Parcels

A, B and D, collectively, shall not exceed approximately 26.5

percent of the area of the commercial center after subtracting

the area of Parcel C from the total area of the commercial

center. Such adjustment and redistribution shall be set forth

in an amendment, in form and substance reasonably satisfactory

to Landlord, to the Severance Lease for each of the affected

Parcels (or if there is then no Severance Lease in effect for

. an affected Parcel, in a written consent of Landlord with re-

spect to such Parcel).

C. Street Walls. In order to define important

streets, all Buildings must front on the perimeter streets and

along the North Cove plaza frontage, approximately as shown

in Attachment 3.

D. Setbacks.

(i) Street wall setbacks:

Along the perimeter streets of the Parcels,

West, Vesey and Liberty Streets, Buildings may rise on their

street line without setbacks for a height of 140 feet. (See

section "Street wall height.") They must then set back from

the street line no less than 15 feet for their remaining height.

If a Building provides an initial setback of 20 feet or greater

from the street line, no additional setback is required.

(ii) Tower setbacks:

When additional tower setbacks are pro-

vided, they should relate to surrounding conditions. The
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following @pproximate heights will act as a guideline:
._.

(a) Waterfront Plaza Frontage

+320

+175

+60

-- (b) Perimeter Street Frontage

+320

+140

+60

E. Heights.

(i) Street wall heights:

The following represents the approximate

heights (in feet above the street) for Building walls to

perimeter streets and to the North Cove plaza:

vesey st. west st. Liberty St. North Cove Plaza

minimum 60'

60' 140' 140' maximum 175'

(ii) Tower heights:

In order to maintain the stepped formation

of Buildings as shown in Attachments 1 and 2, the following

represent approximate stories and heights of the uppermost

habitable floors by tower:

# of stories Elevation (in feet)

A 39 520
B 43 570
C 50 660
D 33 440
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F. Distance Between Buildinqs. The minimum

distance between Buildings above a base height of +140 above

street level shall be no less than I00 feet, measured from

the center point of facing walls.

G. Grades. The Parcels have been graded to

permit first floor Building elevations to be set at an eleva-

tion range of +10.0 to +13.0. The elevation along the

western bulkhead and esplanade is set at +7 and elevations

along the eastern line of Battery Park City are compatible

with the elevations of the proposed Westway service road.

The approximate grading of all streets is shown

in the figure titled "Surface Elevations." (See Attachment 4.)

Basements and sub-basements can be constructed

below the first floor elevation. Except for the areas con-

taining the relief platform structures over the PATH Tubes

and to the extent that such may exist, the Port Authority

easements, basements can be built to any desired elevation.

3. Circulation.

A. Vehicular. Vehicular traffic will cir-

culate at ground level using West, Liberty, and Vesey Streets

and South End and North End Avenues. The surface streets have

been aligned to follow the direction of the existing streets

east of Battery Park City. Their widths have been set to

carry projected pedestrian and vehicular traffic and are

designed to accommodate private automobiles, taxis, service

vehicles and buses. Separate vehicle access points are to
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be provided for ground level lobbies and for parking and Build-

ing services. Private drop offs, frontage roads and service

streets must be provided where appropriate.

B. Parking. Below-grade parking and a limitedJ

amount of parking at street level may be provided within each

Parcel. However, the total number of spaces among the Parcels

may not exceed 1000. Parcel A may have up to 150 spaces, Par-

cel B, 90 spaces, Parcel C, 29 spaces and Parcel D, 731 spaces.

Landlord shall permit the adjustment and redistribution of

parking spaces among Parcels A, B, C and D upon the request of

the tenants under the Severance Leases covering the affected

Parcels (and the concurrence of BPCA if there is then no

Severance Lease in effect for an affected Parcel), provided

that the aggregate number of spaces at the Parcels shall not

exceed 1000. Such adjustment and redistribution shall be set

forth in an amendment,,in form and substance reasonably satis-

factory to Landlord, to the Severance Lease for each of the

affected Parcels (or if there is then no Severance Lease in

effect for an affected Parcel, in a written consent of Land-

lord with respect to such Parcel). Drop-off lanes should be

included in the street design in front of each Building for

short-term convenience.

C. Service Areas. Curb cuts are prescribed

within certain zones within the Parcels. Several guidelines

are to be followed:

G-7



(i) no service areas or parking entrances

are permitted within approximately 200 feet of the water edge;

(ii) no curb cuts are permitted within approxi-

mately i00 feet of a major street intersection, except for

Albany Street and North End Avenue where approximately 85'

is permissible;

(iii) no service/parking entry areas may exceed

60 feet in length along any Building frontage; and

(iv) all Buildings must be serviced by off-

street loading docks.

D. Pedestrian Circulation. The design con-

cept for the Parcels provides an integrated system of pedes-

trian access and spaces. The pedestrian system includes

ground level sidewalks and Building lobbies, and, at +32 level,

Building elevator lobbies, a weather-enclosed walkway system

and bridge connections between Buildings and between the Par-

cels and the east side of West Street. The following shall

be incorporated into each development:

(i) Street Level Elements:

(a) ground floor Building lobbies;

and

(b) direct access, via escalator,

and elevator for handicapped, to the elevator lobby of each

Building at the +32 level.

(ii) +32 Level Elements:
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(a) lobbies of the Buildings, in-
d - .

cluding elevator banks for the office towers; and

(b) a weather-protected walkway

system available to the public shall connect the Buildings to

each other, to the Winter Garden and thence to the North Cove

plaza, to the Northern Pedestrian Bridge and to the bridge

over Liberty Street. Walkway system requirements are:

(i) Location: generally on

the southern and western sides of the Parcels as indicated

on Attachment 5.

(2) Size: at level +32, approxi-

mately 30' wide for primary walkways; approximately 20 foot

clear height. This general height may be varied to achieve

particular design objectives.

(3) At least one principal en-

tranceto each Building lobby from the walkway.

(4) Building lobbies, walkway

and bridge connections at elevation +32.

(5) Elevator lobbies separated

from the walkway system for security reasons _nd visible

from the walkway system.

(6) Exterior wall of walkway

system (facing the North Cove plaza) shall be transparent

to the maximum practicable extent.

(7) The walkway system shall

be accessible to the handicapped.
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(8) The walkway system shall

be accessible to the public during the hours indicated on At-

tachment 5 which shows essential connections to be accomplished.

In addition, waterfront views should be provided from the walk-

way system where possible.

The focus of the elevated pedestrian circulation system will

be the Winter Garden, a year-round, climate-controlled activ-

ity space for pedestrians. It is essential that all plans for

development of the Parcels provide for access to and integra-

tion with the Winter Garden. In addition, the Courtyard

between Parcels C and D will provide public access from Vesey

Street to the Plaza. In accordance with the particular con"

cern with the appropriate functioning of the Winter Garden

and the Courtyard, the following controls shall apply:

i. The central portion of the Winter Garden

is an east-west alignment which shall provide public access

between the landing of the Northern Pedestrian Bridge and

the public plaza and waterfront promenade or esplanade. To

that end, the central portion of the space, 65 feet wide be-

tween column lines, shall be devoted to public use with an

average aggregate unobstructed width of 30 feet for pedestrian

access and circulation and with at least one major pedestrian

route having a clear path of not less than 15 feet. Permitted

obstructions, within the 65 foot wide space, but not infringing

upon the 30 foot wide public pedestrian path(s) and in addition

to the small, movable, income-producing retail (as defined in
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the Zoning Resolution) uses and display uses such as fountains

and reflec6ing pools, sculpture and other works of art, shall

not occupy more than I0 percent of said space.

2. In the remaining central space, small,

movable, income-producing retail (as defined in the Zoning

Resolution) or display uses may be permitted, but in no event

shall the total area occupied by such uses exceed eight per-

cent of the area of the space within the column line.

3. Free public seating shall be provided in

the central space of the Winter Garden.

4. Physically and visually uninterrupted access,

including access for the handicapped, shall be provided

from the west elevation of the Winter Garden to the public

plaza and promenade or esplanade.

5. The central portion of the Courtyard (the

public space, open to the sky, located between Parcel C and

Parcel D) in a north-south alignment, shall provide public

access between the extension of Vesey Street and the public

plaza and waterfront promenade or esplanade. To that end,

the central bay of the Courtyard, 25 feet wide between column •

lines, shall be devoted to public use. Within this space

there shall be an average, aggregate circulation path of

not less than 15 feet. Permitted obstructions, within the

25 foot wide space, but not infringing upon the 15 foot wide

.public pedestrian path, shall be limited to fountains and

reflecting pools, sculpture and other works of art, seating
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and trees and planting beds flush with grade. These permitted

obstructions shall, however, occupy no more than 10 percent

of the public access area, between the columns.

6. Physically and visually uninterrupted access

and egress, including access and egress for the handicapped,

shall be provided through the open-air Courtyard to the public

plaza and waterfront promenade or esplanade, to the south,

and the extension of Vesey Street to the north.

4. Construction Features.

A. Space Location.

(i) The elevator lobby floor of each

Building will be at the +32 level. Primary office uses

could begin above the +32 level.

(ii) Retail and other permitted C-6 non-

office uses shall generally be provided at street level (+10)

and the +32 level.

B. Buildinq Services. Building services

may be located below grade, at street level, at +32 level

and on upper floors as required.

C. Building Exteriors. New Buildings "should be

distinct from but not conflict with the expression of the Twin
.

Towers at the World Trade Center. The exterior of the Build-

ings should be generally neutral, avoiding undue emphasis on

either a vertical or horizontal expression of the exterior

skin and shall not detract from the visual image of the Towers
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of the World Trade Center. This principle is illustrated in

Attachment-6.

In order to promote and facilitate unified

treatment of street walls and buildings, the following materi-

als and colors are acceptable and preferred, subject to market

conditions.

(i) Materials:

(a) Base course: Utilize polished

granite.

(b) Street walls: Utilize granite.

(c) Towers: Utilize metal, granite

and glass.

(ii) Colors (The following are the preferred

selections; other colors may be considered and utilized subject

to approval by Landlord):

(a) Granite: grey, warm grey or

red (light to medium).

(b) Glass and Metal: light to medium

tone.

5. Graphics. A. visually coheren_ system shall

prevail to achieve clarity and an aesthetically pleasing en-

vironment.

A. Lighting.

(i) All lighting of public areas shall

be coordinated and appropriate to the character of the

Parcels.
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(ii) Lighting shall be provided in the

public walkways on an 18-hour basis.

(iii) Night-time illumination of Building

exteriors, if provided, shail be agreed upon by the Landlord

and the tenants under the Severance Leases.

B. Exterior Si_nage: It is important that

exterior signs be designed and coordinated so as to be con-

sistent with the overall architecture of the Commercial Center

and with the character of the public plaza around the North
}

Cove. Any illuminated, protruding, flashing, rooftop or

exceptionally large signs will be subject to the reasonable

approval of the Landlord.

6. Public Open Space. Attachment 7 shows an out-

line of the design of areas surrounding the North Cove. In

reviewing the detailed design of the public open space, the

Landlord will be governed by the following principles. The

principles are derived from and illustrated by Attachment 8.

A. There will be emphasis on public use, ac-

tivity and accessibility.

B. .The-plaza will hale formal, simple geometry

with predominantly hard surfaces.

C. The building walls that define the plaza

at the ground and +32 levels should have a predominantly

transparent facade.

D. Shade trees may be provided. Their selec-

tion to be guided by both visual interest and minimum main-
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tenance requirements. Planting tubs are to be avoided.

E. The design of the plaza is to be unified,

as far as is reasonable, with the landscaping planned for the

southern edge of Liberty Street.

F. The plaza will be multi-levelled, stepping

down from a level of 12 to 13 feet to approximately 7 feet at

the water edge. A lower elevation on the east side of the

North Cove is acceptable, if it should be feasible to achieve

during the design development phase of the work. The purposes

are to focus attention on the North Cove and river and to unify

visually the water edge esplanade and theplaza.

G. The plaza should generally be hard-paved

with granite pavers.

H. Amenities such as benches, drinking foun-

tains, bollards, lights, kiosks, telephones and trash recep-

tacles will be provided. In addition to normal considerations

of cost effectiveness, quality and appearance; it is desir-

able,- when designing these amenities, to consider the his-

toric use of materials, finishes, details and forms which are

associated.with the City of New York in general and either

lower Manhattan or Battery Park in particular. These fixtures

and furnishings should not call undue attention to themselves.

In some cases, however, special features that speak of civic

pride and beauty, such as fountains and sculpture, could be

appropriate. Selection of such features is subject to the

approval of Landlord.
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I. Two considerations will guide the design

of the water-edge area of the plaza.

(I) It is part of a continuous esplanade

walkway which will extend along the entire river frontage of

Battery Park City at approximate elevation +7, from Battery

Park to the westerly extension of Chambers Street. The gen-

eral design of the Battery Park esplanade has been established

and the first element is to be constructed along the river

edge adjacent to POD III. The design of the esplanade in

the North Cove area should clearly read as a continuation

and part of this walkway as a distinct system. Materials,

walls, furnishings and fixtures should be consistent with

those that have been designed for the esplanade.

(2) It is also recognized that the North

Cove plaza is a distinct public space and will be the major

formal waterfront plaza in Manhattan. This fact, plus speci-

fic programmatic requirements (such as boating or performance

activities), suggest variations to the esplanade design in

the North Cove plaza area, while maintaining the continuity

a_d consistency outlined above. The esplanade in the North

Cove plaza area, north, east and south sides, should be de-

signed as a unified whole.

J. In addition to normal access and circulation

routes provided by streets and sidewalks, all portions of the

open space, including the waterfront esplanade and the commercial

center plaza, shall be made accessible to physically handicapped
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people. All elements of the project, including the Winter Gar-

den, walkway system at elevation +32 and the pedestrian bridges

shall be made accessible to the handicapped in a convenient and

safe manner. In addition, all publicly accessible areas of the

Buildings at street level and at elevation +32 must meet federal

requirements as promulgated in National Standard Specifications

for Making Buildings and Facilities Accessible to and Useable

by Physically-Handicapped People. ANSI (AI17.1-1980).

An emergency vehicle route for police and fire

vehicles shall be provided from the end of Liberty Street, west

to the waterfront esplanade, north and then west around the North

Cove and north again to the west end of Vesey Street, as shown

in Attachment 9. A secondary route shall be provided from

the north side of the North Cove to the south end of North

End Avenue.

K. The area of each Parcel that is beyond the

Building line and fronts onto the public open space shall be

incorporated and designed as an integral part of the public

open space, without physical barriers separating the two.

Portions of the Buildings may be built to cover up to 50 per-

cent of this area, but to cover more than this percentage of

area, approval of the Landlord will be required. Tables and

chairs may be located within this area of each Parcel to serve

as an extension of restaurant uses within the Buildings. Ac-

cess across and along the area to the public walkway system

within the Buildings will.be provided during the hours in
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which the walkway system is open to the public, as shown in

Attachment: 5.
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